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Association Activities 


AT THE January Stated Meeting the Committee on the Bill of 
Rights, Fifield Workum, Chairman, and the Committee on 
Criminal Courts, Law and Procedure, Arnold Bauman, Chair- 
man, presented reports on legislation relating to wire-tapping 
(eavesdropping) sponsored by the New York State Joint Legis- 
lative Committee to Study Illegal Interception of Communica- 
tions. Similar legislation was passed at the last session of the 
Legislature but vetoed by the Governor. The Committee on the 
Bill of Rights recommended approval of the proposed bills. The 
Committee on Criminal Courts, Law and Procedure opposed 
enactment of the legislation. After a lively debate, the following 
resolutions were adopted: 


RESOLVED: 


1. That the Association recommends to the Legislature prompt 
consideration and adoption of an appropriate statute to provide 
that evidence illegally obtained by wire-tapping will be excluded 
from the courts of this State; 

2. That the Association further recommends that the provi- 
sions of existing law be strengthened to the end that wire-tapping 
be conducted only in strict accordance with the Constitution and 
statutes of this State; 
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3. That the Association recommends that further study be 
given to banning other forms of electronic interception and 
recording of communications; 

4. That the President appoint a special committee to con- 
sider any particular measures dealing with the foregoing subjects 
and to state its views thereon, subject to the approval of the 
Association. 

A further resolution was adopted which stated that the adop- 
tion of the above resolution did not constitute either approval 
or disapproval of any pending legislation on wire-tapping or 
eavesdropping. 

At the same meeting upon the recommendation of the Com- 
mittee on Law Reform, Robert B. von Mehren, Chairman, the 
following Resolution 3 was adopted as a substitute for the resolu- 
tion of the Committee found on pages 410-11 of the October 
RECORD. New material shown in italics; deletions enclosed in 
brackets. 

g. RESOLVED, that this Association recommend that Article 48 
of the Civil Practice Act be amended by adding thereto the fol- 
lowing section: 

“(a) Every order of arrest granted pursuant to Section 827 
shall provide that the sheriff making the arrest shall within 48 
hours thereafter (excluding Sundays and public holidays) bring 
the defendant before the court or, if the court is not then in 
session, before a justice thereof, for a hearing upon oral or 
written notice by the sheriff to the applicant for the order. In the 
event that the defendant shall not be brought before the court or 
a justice thereof within the period provided for herein, the 
sheriff shall immediately release the defendant from custody. 
Upon such hearing, the plaintiff shall have the burden of es- 
tablishing the legality and justice of the order of arrest and the 
detention of the defendant thereunder by a fair preponderance 
of the credible evidence. If the plaintiff fails to sustain such 
burden, the court of justice thereof shall forthwith make and 
issue a final order immediately discharging the defendant from 
custody and vacating the order of arrest. 
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(b) Upon delivering to the sheriff an order of arrest granted 
pursuant to Section 827, the party obtaining such order shall 
designate in writing the premises within the county or city of 
such delivery at which he shall receive the notice provided for 
in subsection (a) hereof. Service of such notice may [shall] be 
made by leaving it with a person in charge of such premises, or 
if there be no person in charge of such premises, by leaving it 
in a conspicuous place therein; if the premises are not open, 
service may [shall] be made by depositing said notice, enclosed 
in a sealed wrapper directed to the party or his attorney, in the 
letter-drop or box for said premises. [Service of] Such notice shall 
be given [made] not more [less] than 78 [24] hours after [prior to] 
the time of the arrest. [designated therein for such hearing.] The 
provisions of Section 25-a of the General Construction Law shall 
[not] be applicable to this subsection.” 


°e@o 


THE FOLLOWING letter from Presiding Justice Peck was received 
by Merrell E. Clark, Jr., the Chairman of the Association’s Spe- 
cial Committee on the Family Part of the Supreme Court. The 
report of Mr. Clark’s Committee is published elsewhere in this 
issue Of THE RECORD. 


“I approve in all respects the report of the Special Com- 
mittee on the Family Part and have no suggestions. In- 
deed, I think the report is in all respects excellent. 

“I think that I can assure you that all the recommenda- 
tions of the Committee will be carried out. We have al- 
ready cleared with the Budget Director the incorporation 
in the budget for the year starting July 1, 1957, of an 
amount ample to carry two social workers and cover aux- 
iliary expenses. 

“The work of your Committee has been singularly help- 
ful and represents an effective cooperation of bench, bar 
and the laity in dealing with a court and community 
problem. 

“I would appreciate it if you would communicate to 
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the other members of the Committee the views I have 
expressed here so that they may know how highly this 
court appraises and appreciates their service on your 
Committee.” 

Sincerely yours, 


(Signed) Davip W. PEck 
oe 


A JOINT meeting of the Section on Wills, Trusts and Estates, 
Albert Mannheimer, Chairman, and the Section on Corporate 
Law Departments, Thomas E. Monaghan, Chairman, was de- 
voted to a discussion on “How to Plan the Estate of the Corporate 
Executive.” Denis Brandon Maduro was the principal speaker. 
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IN COOPERATION with the American Arbitration Association, the 
Section on Labor Law, Howard Lichtenstein, Chairman, held a 
demonstration of arbitration practices. The issue to be arbitrated 
involved the disciplinary layoff of a shop steward accused of lead- 
ing work stoppage. Professor Paul R. Hays of Columbia Univer- 
sity School of Law acted as the arbitrator. Louis Newman repre- 
sented the company and Stephen C. Vladeck the union. The 
tribunal clerk was Eric Schmertz, Director of Voluntary Labor 
Arbitration Tribunal, American Arbitration Association. 
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THE AMERICAN Foreign Law Association collaborated with the 
Association’s Committee on Foreign Law, James N. Hyde, Chair- 
man, and the Committee on International Law, John V. Duncan, 
Chairman, in presenting a symposium on “Organizing World 
Trade—A Challenge for American Lawyers.” Speakers were Ray- 
mond Vernon, former Deputy Director of the State Department's 
Office of Economic Defense and Trade Policy, and Richard N. 
Gardner, Lecturer, Columbia Law School and Author of “‘Ster- 
ling-Dollar Diplomacy.” Professor Philip C. Jessup of the Co- 
lumbia University School of Law acted as moderator and Otto 
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C. Sommerich, President of ‘The American Foreign Law Associa- 
tion, presided. The speakers discussed problems concerning the 
regulation of international commerce and trade institutions and 
the settlement of trade disputes. Emphasis was placed on the 
operation of GATT and oTc. 


C@o 


THE EXECUTIVE Committee has appointed William J. Cantwell 
as the Association’s legislative adviser in Albany. Mr. Cantwell 
succeeds James J. Ward, Jr., who resigned, and is a member of 
the Association’s Committee on Criminal Courts, Law and Pro- 
cedure. Early in January Mr. Cantwell met with chairmen of 
committees having legislation. 


°@o 


THE INSTITUTE of International Education has called to the at- 
tention of the Association that there are a number of foreign 
lawyers in New York attending law schools in the area who would 
greatly appreciate meeting members of the Association in their 
homes. The foreign students are all graduate lawyers who have 
received scholarships after severe competition. They are gen- 
erally between the ages of 22 and 32 and many of them have 
engaged in the active practice of law in their own countries. 
Because experience has indicated that these students often be- 
come leaders in legal, political, educational and business circles 
upon their return to their own countries, the impressions which 
they receive in this country are of great importance. 

The Institute indicates that the following possible forms of 
entertainment have been found successful: lunch and a visit to 
the office, dinner before a Bar Association event of general in- 
terest or a political meeting, a meal or weekend at home (the 
students are usually quite willing to take trains to the outly- 
ing suburbs), and dinner before a theatrical or sporting event. 
Those interested in entertaining foreign lawyers should call or 
write Miss Patricia Onderdonk at the IIE, 1 East 67th Street, 
(LE 5—3400). American lawyers interested in particular areas will 
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usually find at least one student from most major code system 
countries in Europe and Latin America and from many parts of 
Asia and the Middle East. 


e@o 


JUDGE EDWARD J. DIMOCK of the United States District Court for 
the Southern District of New York was the guest at the December 
meeting of the Committee on Admiralty, Arthur M. Boal, Chair- 
man. Members of the committee engaged in a general discussion 
with Judge Dimock about the position of the admiralty law in 
the judicial system and the importance of maintaining its 
integrity. 
°@o 


THE FOLLOWING publishers of Law Lists and Legal Directories 
have received Certificates of Compliance from the Standing Com- 
mittee on Law Lists of the American Bar Association for their 
1957 editions: 


Commercial Law Lists 





A. C. A. List 
Associated Commercial Attorneys 
List 
165 Broadway 
New York 6, New York 


THE AMERICAN LAWYERS QUARTERLY 
The American Lawyers Company 
1712 N.B.C. Building 
Cleveland 14, Ohio 


Tue B. A. LAw List 
The B. A. Law List Company 
414 Colby-Abbot Building 
759 No. Milwaukee Street 
Milwaukee 2, Wisconsin 


Tue CLEARING HOUSE QUARTERLY 
Attorneys National Clearing 
House Co. 

3553 Hennepin Avenue 

Minneapolis 8, Minnesota 





THE CoLumsi< List 
The Columbia Directory Com- 
pany, Inc. 
320 Broadway 
New York 7, New York 


THE COMMERCIAL BAR 
The Commercial Bar, Inc. 
521 Fifth Avenue 
New York 17, New York 


Tue C-R-C Attorney DIRECTORY 
The C-R-C Law List Company, 
Inc. 
15 Park Row 
New York 38, New York 


FORWARDERS LisT OF ATTORNEYS 
Forwarders List Company 
38 South Dearborn Street 
Chicago 3, Illinois 











Tue GENERAL BAR 
The General Bar, Inc. 
36 West 44th Street 
New York 36, New York 


Tue INTERNATIONAL LAWYERS 


Inc. 
33 West 42nd Street 
New York 36, New York 


THE MERCANTILE ADJUSTER 


ing Company 
1305 Vance Building 
Seattle 1, Washington 


AMERICAN BANK ATTORNEYS 
American Bank Attorneys 

) 18 Brattle Street 

Cambridge 38, Massachusetts 


THE AMERICAN BAR 
The James C. Fifield Company 
121 West Franklin 
Minneapolis 4, Minnesota 


THE BAR REGISTER 

The Bar Register Company, Inc. 
One Prospect Street 
Summit 1, New Jersey 


CAMPBELL’s LIsT 
Campbell’s List, Inc. 
gos, Orange Avenue 
Winter Park, Florida 


INTERNATIONAL TRIAL LAWYERS 
Directory Publishers, Inc. 
P. O. Box go 
Galesburg, Illinois 


DIRECTORY 
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) International Lawyers Company, 


The Mercantile Adjuster Publish- 


THE NATIONAL List 


The National List, Inc. 
Chanin Building 

122 East 42nd Street 
New York 17, New York 


Ranp McNALLY List oF BANK- 


RECOMMENDED ATTORNEYS 
Rand McNally & Company 
P. O. Box 7600 
Chicago 80, Illinois 


WRIGHT-HoLMEs Law LIst 


Wright-Holmes Corporation 
225 West 34th Street 
New York 1, New York 


General Law Lists 


THe LAwyers DIRECTORY 
The Lawyers Directory, Inc. 
1939 Harrison Street 
Hollywood, Florida 


Tue Lawyers’ List 
Law List Publishing Company 
Suite 211, 8365 N.E. Second 
Avenue 
Miami 38, Florida 


MARKHAM’S NEGLIGENCE COUNSEL 
Markham Publishing Corp. 
Markham Building 
66 Summer Street 
Stamford, Connecticut 


RussELL LAw List 
Russell Law List 
10 East 40th Street 
New York 16, New York 


General Legal Directory 
MARTINDALE-HUBBELL LAW 
Martindale-Hubbell, Inc. 


One Prospect Street 
Summit 1, New Jersey 
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Insurance Law Lists 


Best’s RECOMMENDED INSURANCE AT- 
TORNEYS 
Alfred M. Best Company, Inc. 
75 Fulton Street 
New York 38, New York 


Hine’s INSURANCE COUNSEL 
Hine’s Legal Directory, Inc. 
P.O. Box 71 
Professional Center Building 
Glen Ellyn, Illinois 


THE INSURANCE BAR 
The Bar List Publishing Company 
State Bank Building 
Evanston, Illinois 


THE UNDERWRITERS LIST 
Underwriters List Publishing 
Company 
go8 East Eighth Street 
Cincinnati 2, Ohio 


Probate Law Lists 


RECOMMENDED PROBATE COUNSEL 
Probate Counsel, Inc. 
411 No. Central Avenue 
Phoenix, Arizona 


SULLIVAN’s PROBATE DIRECTORY 
Sullivan’s Probate Directory, Inc. 
84 Cherry Street 
Galesburg, Illinois 


State Legal Directories 


The following state Legal Directories published by 
The Legal Directories Publishing Company 
1072 Gayley Avenue, Los Angeles 24, California: 


Alabama and Mississippi 
Legal Directory 


Arkansas and Louisiana 
Legal Directory 


Carolinas and Virginias 
Legal Directory 


Delaware-Maryland and New Jersey 
Legal Directory 


Florida and Georgia 
Legal Directory 


Illinois Legal Directory 
Indiana Legal Directory 
Iowa Legal Directory 
Kansas Legal Directory 


Kentucky and Tennessee 
Legal Directory 


Minnesota—Nebraska 
North Dakota and South 
Dakota Legal Directory 


Missouri Legal Directory 

Mountain States Legal Directory 
(for the States of Colorado, Idaho, 
Montana, New Mexico, Utah and 
Wyoming) 

New York Legal Directory 

Ohio Legal Directory 

Oklahoma Legal Directory 

Pacific Coast Legal Directory 
(for the States of Arizona, Cali- 
fornia, Nevada, Oregon and 
Washington) 


Pennsylvania Legal Directory 
Texas Legal Directory 


Wisconsin Legal Directory 
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Foreign Law Lists 


BUTTERWORTHS EMPIRE LAW LIsT THE INTERNATIONAL LAw LIsT 
Butterworth & Co. (Publishers) L. Corper-Mordaunt & Company 
Ltd. Pitman House 
88 Kingsway Parker Street 
London, W. C. 2, England London, W. C. 2, England 


CANADIAN LAw LIsT KIME’s INTERNATIONAL LAW 
Cartwright & Sons, Ltd. DrRECTORY 
2081 Yonge Street Kime’s International Law Direc- 
Toronto 12, Ontario, Canada tory, Ltd. 
102-A Southampton Row 
London, W. C. 1, England 








February 4 


February 5 
February 6 


February 13 


February 18 
February 19 


February 20 


February 26 


February 27 
February 28 


The Calendar of the Association 


February and March 
(As of January 15,1957) 


Dinner Meeting of Committee on Federal Legislation 

Dinner Meeting of Committee on Medical Juris- 
prudence 

Dinner Meeting of Committee on Professional Ethics 


Meeting of Committee on State Legislation 


Dinner Meeting of Executive Committee 
Meeting of Section on Wills, Trusts and Estates 


Dinner Meeting of Committee on Bill of Rights 

Dinner Meeting of Committee on Domestic Relations 
Court 

Dinner Meeting of Committee on International Law 

Meeting of Section on Jurisprudence and Comparative 
Law 

Meeting of Section on Trade Regulation 

Dinner Meeting of Committee on Trade Regulation 


Meeting of Library Committee 


Meeting of Committee on Arbitration 
Meeting of Committee on State Legislation 


Meeting of Committee on Admissions 

Dinner Meeting of Committee on Law Reform 

Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 

Meeting of Section on Taxation 


Insurance Law Committee Forum 

Dinner Meeting of Committee on Insurance Law 
Meeting of Section on Labor Law 

Meeting of Committee on State Legislation 


Meeting of Section on Litigation 


Meeting of Section on Banking, Corporation and Busi- 
ness Law 
Dinner Meeting of Committee on Copyright 
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March 


March 


March 
March 


March 


March 


March 


March 
March 
March 
March 


March 


March 
March 


March 


13 


14 
18 


19 


20 


21 


25 
26 


27 
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Dinner Meeting of Committee on Federal Legislation 
Dinner Meeting of Committee on Professional Ethics 


Dinner Meeting of Committee on Trade Marks and 
Unfair Competition 
Meeting of Committee on State Legislation 


Dinner Meeting of Executive Committee 
Meeting of Section on Wills, Trusts and Estates 


Meeting of Section on Taxation 


Meeting of Section on Corporate Law Departments 
Dinner Meeting of Committee on Medical Juris- 
prudence 


Stated Meeting of the Association, 8:00 P.M. Buffet Sup- 
per, 6:15 P.M. 

Meeting of Committee on Domestic Relations Court 

Meeting of Committee on State Legislation 


Dinner Meeting of Committee on Bill of Rights 
Dinner Meeting of Committee on International Law 


Opening of Photographic Show, 4:30 P.M. 
Meeting of Library Committee 
Meeting of Committee on State Legislation 


Meeting of Committee on Admissions 

Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 

Meeting of Section on Jurisprudence and Comparative 
Law 

Dinner Meeting of Committee on Legal Aid 


Meeting of Committee on Arbitration 
Dinner Meeting of Committee on Corporate Law 


Meeting of Section on Taxation 


Meeting of House Committee 
Meeting of Committee on State Legislation 


Meeting of Section on Wills, Trusts and Estates 


The President’s Letter 


To the members of the Association: 


As many of you know, before I was honored with election as 
President I served as Vice Chairman of ‘The Temporary Commis- 
sion on the Courts and was Chairman of its Subcommittee on 
Simplification of the Court Structure. Naturally, I have tremen- 
dous interest in the subject. Two former presidents of ours have 
been members of the Commission from the beginning, Harrison 
Tweed, the Chairman, and Whitney North Seymour. I venture 
to say that no commission has ever worked more diligently, or 
afforded a fuller opportunity to all interested groups and per- 
sons to present their views and suggestions, or, after receiving 
them, been more pliable in making sure of carrying out its prin- 
cipal objectives on a practical and workable basis. 

The Plan for this momentous reform is now in final form be- 
fore the Legislature. This Association’s Special Committee on 
the Administration of Justice, under the chairmanship of Francis 
H. Horan, has issued a splendid report in support of the Com- 
mission’s Plan. 

I want to urge every member of this Association to become 
familiar with the Plan and the constitutional amendment it 
proposes, to discuss it at every available opportunity and to make 
sure that the general public becomes informed and vocal. 

No one claims that the proposals are perfect. They offer, how- 
ever, I am sure, a tremendous improvement to achieve adminis- 
trative, jurisdictional and fiscal order. They should not, I be- 
lieve, be opposed because some detail might to some persons or 
special group be preferably differently treated, but the proposals 
should be judged on the total effect. 

If this Plan does not pass this year, and it will have to pass a 
second time in 1959 before it can go on the ballot, then I am very 
much afraid there will be no real modernization and simplifica- 
tion of New York State’s courts for many years to come. 

The Bar has the greatest stake in this project. The time has 
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arrived for all of you to stand up and be counted. I believe and 
hope that if you read and weigh the final report on this subject 
of the Commission, dated December 21, 1956 (copies of which 
can be obtained from the Commission’s office, 270 Broadway, 
or from this Association) you will enthusiastically favor its 


proposals. 
Louis M. LogEs 


January 8, 1957 








Plain Speaking About Courts and Lawyers 


By THE HonoraBL_e J. EDwARD LUMBARD 


United States Circuit Judge of the United States 
Court of Appeals for the Second Circuit 


Plain speaking about courts and lawyers should be the most 
important business of this Association year in and year out. This 
is our duty as trustees of our system of justice. If it seems that 
the task of improving the administration of justice is never done, 
let us remember that from its very nature that must be so. 

The ideal of settling disputes according to law, so fairly and 
impartially that even those who lose may yet concede the purpose 
and the rightness of the process, is surely the most important 
ideal in a democratic society of free men dedicated to the protec- 
tion of the rights and the dignity of each and every one of its 
citizens. 

Merely to give this ideal lip service is not enough; we must 
periodically examine our courts with a cold and objective eye, 
and with a firm resolve to make true report. 

Two recent events make examination at this time specially 
pertinent: the report of The Temporary Commission on the 
Courts, and the vote this November on whether to elect a con- 
vention to revise and amend the State Constitution. So the bell 
which was tolled last April by our good friend and my dis- 
tinguished colleague, Judge Medina, I toll again tonight. 

What do litigants want and what do we seek to give them in 
administering justice? 

Chief Justice Arthur Vanderbilt has succinctly stated what 
litigants want: 

First, prompt and efficient trial of disputes. 

Second, reasonable cost. 

Third, representation by a competent attorney. 


Editor’s Note: Judge Lumbard’s address was made under the auspices of the Section 
on Litigation of the Committee on Post-Admission Legal Education. Edward C. 
McLean is Chairman of the Section and Ernest A. Gross of the Committee. 
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Fourth, an impartial, experienced judge in the trial court. 

Fifth, a jury, if so desired. 

Sixth, the right to have the court’s action reviewed before an 
impartial and experienced appellate tribunal which will act 
promptly and efficiently. 

Just to read the list is to recite the indictment: And in candor 
we must confess that on virtually every count we are seriously 
in default. 

First, in the great preponderance of cases, prompt and efficient 
trial, as litigants understand those terms, is the exception. For 
this the judges must take prime responsibility for the traffic 
moves only as the judges choose to direct it. It cannot be left to 
the lawyers who would prefer no traffic lights. Not only should 
the judges never abdicate to the lawyers their responsibility; the 
judges should and must aggressively and continuously take every 
affirmative measure to reduce delays. 

A striking example of what can be accomplished when a de- 
termined group of judges actively supervises the business of the 
court is found in the accomplishments of the calendar commit- 
tee judges in the Southern District of New York. That committee 
consisted of Judges Ryan, Irving Kaufman and Dawson and they 
commenced their labors in May 1955. From that time to the pres- 
ent, as a result of their efforts, and those of their colleagues, all 
calendars other than those in personal injury jury cases have 
been brought current and in personal injury jury cases parties 
now receive a trial within a year. This is the situation where 
the judges determine that a case is ready. The problems which 
arise where lawyers claim that they are not ready to go to trial 
still remain to be solved. 

The federal judges have speeded up the necessary preliminary 
proceedings and the settlement stage is reached that much sooner. 
The district court now has a more realistic picture of what its 
business is and lawyers and litigants have a better idea of how 
soon they can go to trial. 

Thus on November 30, 1956 there were only 912 cases pend- 
ing on trial calendars as against the inflated and unrealistic figure 
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of 5,756 which faced the judges and litigants and their lawyers 
18 months before in May 1955. This has required a colossal 
amount of laborious judicial housekeeping. But you cannot get 
away from it; unless the housekeeping is well done, no part of the 
work of the court can be well done. On the other hand, if judges 
pay attention to their housekeeping, the courts can handle more 
business in less time to the greater satisfaction of litigants and 
their lawyers. 

Necessarily the state courts, with a far larger load and a much 
greater percentage of their load in accident and personal injury 
cases, face a more difficult problem than the federal courts. The 
faster they bail out their boat the faster the water rushes in. In 
the thirteen years from 1942 to 1955, a population increase of 
22%, drivers’ licenses increase of 49%, motor vehicle registra- 
tion increase of 78%, and a motor vehicle accident increase of 
163% tell us the flood will continue. Unless a preference is 
granted, jury trials must still wait 45 months in tort cases in 
Queens County, 42 months in personal injury cases in New York 
County, 41 months in Bronx, 29 months in Kings County. 

As you know, our state courts have recently made considerable 
calendar progress: In Manhattan and the Bronx in commercial 
cases where both parties are ready, trial may be had within a few 
months. Constant efforts under the leadership of Judge McNally 
have been effective in keeping these calendars fairly current. But 
because of archaic procedures and bad housekeeping in the state 
courts, the litigant who wants to postpone the day of reckoning 
and who wants to wear down his opponent has all the old weapons 
at his command: the cumbersome Civil Practice Act and the 
Rules of Civil Practice, the division of labor among the judges, 
and frequent recourse to the Appellate Division to assist him in 
conducting rear guard actions which are interminable and which 
add enormously to the expense of litigation. 

In the personal injury and death cases our Appellate Division 
in the First Department under the able and imaginative leader- 
ship of Judge Peck has made two great contributions to the just 
and expeditious handling of these cases. The first innovation 
was the creation of panels of Independent Medical Experts to 
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whom disputes regarding injuries could be referred and who 
could be called as witnesses of the court. This plan has succeeded 
in facilitating earlier settlement of many cases, and it has pro- 
moted just verdicts in this field. 

The second great forward step, which concerns cost to litigants, 
has been the regulation of contingent fees in personal injury and 
death cases, effective January ist. The public has long needed 
protection against the overreaching of the 50% contingent re- 
tainer. This courageous and well advised step by the Appellate 
Division is the kind of action which will restore the confidence 
of the people in our courts. 

This Association can take pride in being the only bar asso- 
ciation which has voted in favor of self-imposed limitations in 
contingent fees. I hope the bar will urge the Appellate Division 
in the Second Department and the federal courts to follow the 
example of the First Department. 

We still need inquiry into two prevailing conditions which 
help to swell the flood of cases, many of which are groundless. 
First, should we require parties who lose a suit to pay the real 
costs incurred by the winning side, and not just nominal costs? 
And secondly, ought attorneys be permitted to finance suits for 
their clients who thus assume no risks? 

Certainly there is no doubt what litigants think of our ability 
to give them a prompt and efficient trial. They by-pass the courts 
as much as possible by agreements to arbitrate. Thus increasingly 
year by year most of what was once the cream of the commercial 
litigation is being decided by arbitrators whose labors are 
counted in days or weeks where courts count the time in years. 

The second thing the litigant wants is trial at reasonable cost. 

This is the factor which has radically changed the nature and 
quality of litigation and your life and mine. Increasingly since 
the 1920s economic factors have been at work. It is almost im- 
possible to conduct litigation through trial and judgment at 
reasonable cost to the client. 

Every lawyer knows that litigation usually means a hard fight 
from start to finish—with no quarter asked or given. 

The state courts still consider litigation as a game of skill be- 
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tween the lawyers, and it is usually taken for granted that one 
or both sides will resort to every expedient, motion and maneuver 
to delay, and harass and to wear each other down. Clients who 
think this is unconscionable when they are being gored are the 
first to demand the employment of such tactics when their posi- 
tions are reversed. 

It may be that a large downtown law firm may not care too 
much how long a particular case takes, or a large corporate client 
may not be too concerned about high expenses. But what about 
the lawyer in a small law office or his client, the little business. 
man? To the lawyer speed and expense may mean the difference 
between profit and loss in maintaining his office; to the client a 
just and early decision at reasonable cost may mean the difference 
between staying in business and closing down. 

Each step requires that much more lawyers’ time to study the 
case again. And at the end of most litigations the lawyer, even 
where successful, cannot charge the client on the basis of what 
would be a fair profit to the lawyer; the charge must be made on 
the basis of what the client may be willing to pay. 

We must change our entire viewpoint about litigation. The 
emphasis must be on speedy justice at reasonable cost and giving 
the judges the power to accomplish these purposes. 

The vice of the state procedural practices and, to some extent, 
the calendar practices in both state and federal courts, is that they 
are built around the belief that you can leave the time schedule 
to the lawyers. Our experience is that this results in excessive and 
expensive delays. 

If the judges do not actively supervise the whole process of 
getting issues framed, facts found, and cases ready for trial, the 
whole business bogs down. 

We need fewer rules and fewer procedural pitfalls. Our Federal 
Rules of Civil Procedure have greatly simplified and expedited 
federal court cases. Rule 1 provides that these rules “shall be 
construed to secure the just, speedy and inexpensive determina- 
tion of every action” —a good preamble for the 86 rules. 

In our state practice you will search the 1,578 sections of the 
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Civil Practice Act and the go sections of the Rules of Civil 
Practice, and all the additional sub-sections which have been 
added since 1920, and you will search in vain for any such guide 
or statement of purpose. Here a good preamble works better 
than hundreds of sections. 

While New York State has kept on re-working its old rules 
which were wonderful back in 1848, but which were tattered and 
torn even after the revamping of 1920, the federal courts were 
commencing to put their house in order so that they could func- 
tion as a unified system. Under the leadership of Chief Justices 
Taft and Hughes, the basic steps were taken which have given 
tone and vigor to the federal system ever since. 

In the 1920s we were first able to assign judges from less busy 
districts to the more busy districts and the Judicial Conference 
of the Chief Justice and the senior circuit judges was first set up 
as a governing body for the federal system. Under Chief Justice 
Hughes in 1934, Congress authorized the Supreme Court to 
adopt rules for civil cases and this was achieved in 1938 under 
the leadership of former Attorney General William D. Mitchell 
and Charles E. Clark, now Chief Judge of our Court of Appeals. 

In 1939 the courts finally employed a chief housekeeper 
through the setting up of the Administrative Office of the United 
States Courts. In that same year Congress provided that the 
Circuit Judges in each Circuit should be a Judicial Council and 
that “Each Judicial Council shall make all necessary orders for 
the effective and expeditious administration of the business of 
the courts within its Circuit,” which orders the District Judges 
were enjoined promptly to carry into effect. And in 1950 Con- 
gress provided for an annual meeting of all the judges in each 
Circuit and required that every judge should attend that meeting. 

Contrast this with our state court system. A few years ago a 
special committee of this Association, under the leadership of 
Presidents Webster and Klots, and Chairman Francis Horan sur- 
veyed the New York courts and their report called “Bad House- 
keeping” made this summary: “Our court system is archaic; its 
procedures snail-like and confusing; its administrative personnel 
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complacent. As a result, performance is in many respects woe- 
fully inadequate and the courts daily risk the loss of public respect 
and confidence.” 

Of course much still needs to be done in our federal courts, 
but I think you will agree that the overwhelming majority of 
lawyers would prefer to bring suit in the federal courts wherever 
possible rather than in our state courts. 

But in all courts since the 1920s there has been a marked de- 
cline in the art of advocacy and in the quality of the lawyers’ 
work in the trial and appellate courts. This is the other side of 
the high cost coin—with too high a cost to litigants, the lawyer's 
fee is not enough to justify the amount of time and effort which 
must go into careful and effective preparation of most cases. 

Judge Learned Hand tells of sitting with Judge Hough, and as 
he did not know the lawyers who were arguing before the Court, 
he passed a note to Judge Hough “Who are these lawyers?” To 
this Hough wrote back “Just some law clerks sent up by those 
Wall Street swells to talk to boobs like you and me.” 

In a brief story that is it: the courtroom is the least profitable 
side of the practice of law. The exceptional anti-trust cases, tax 
cases and certain kinds of administrative proceedings only em- 
phasize the fact that the courtroom is no longer the forum it was 
when the great controversies of the day were fought out there by 
the leaders of the bar. So today many of our best barristers are 
forced by economic facts to forego litigation and turn to more 
lucrative fields. As a consequence, many of our leading lawyers 
make it a point never to go to court if they can possibly avoid it. 
And with their absence we have also lost much of their interest 
in how the courts are run. 

Thus the high cost of litigation and the low or non-existent 
profit from conducting it, are making it increasingly difficult for 
litigants to realize the third requirement, namely, to have their 
cases handled by competent attorneys. 

If our present ways of handling litigation continue, what is to 
become of you litigators? When great causes need the tongue and 
courage of great advocates, where will they be found? 
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The fourth requirement is trial “before an impartial, experi- 
enced judge in the trial court.”’ 

How does the lawyer answer the client who asks “What kind 
of a judge will we get for the trial?” 

While many of our state court trial judges are as impartial and 
as able as such judges anywhere, we must admit that what the 
lawyer says in answer to this question, and what the client him- 
self knows and feels, add up to the fact that rightly or wrongly, 
our state trial judges do not have the full confidence of the public. 
In the event that the case must be tried, most litigants are not 
willing to waive a jury trial. Litigants feel that while the verdict 
of the jury may be uncertain at least it will be more impartial; 
the litigants feel more comfortable taking a jury chance than 
taking a judge chance. 

When we discuss the matter of confidence, our inquiry is di- 
rected not so much to what people know in the sense that it can 
be proved, but to all the intangibles that determine confidence 
and lack of confidence. 

Over a period of years there has been a succession of incidents 
which have caused a lack of confidence in our judges. The 
memories of many of us go back to the trials of a magistrate and 
his district leader for the purchase of the magistracy; the disap- 
pearance forever of a Supreme Court justice after he had been 
subpoenaed to appear before a grand jury to explain the with- 
drawal of $25,000 in cash at the time he was nominated; an in- 
quiry into the purchase of judgeships; revelations of intimate 
social relationships between leaders of the underworld and state 
court judges; the conviction of a senior judge of the federal Court 
of Appeals for accepting bribes. More recently we had testimony 
before the New York State Crime Commission showing the con- 
trol of local political leaders over nominations for certain judge- 
ships and their exaction of contributions for those nominations. 
It was shown that nominations for judicial office were put up for 
sale to the highest bidder. Allen Klots, recent president of this 
Association, has commented on this: “Nor is it surprising that 
judges chosen for their qualification of being ready to contribute 
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to the political boss have been found to be not above selling their 
favors after being elected.” 

You may remember in February 1956 the illuminating brief 
of the City Court judges which sought an increase of $3,000 in 
their salaries. They pointed out that they were under financial 
pressures from many quarters, including political, charitable and 
civil, etc., and they stated: “This means that after ascending the 
bench and as long as he remains on it, the City Court justice is 
met with demands for contributions and subscriptions to worthy 
causes in which his former helpers are active participants. 
Frequently these are demands which he cannot refuse and where 
pleading lack of money is not accepted as a satisfactory excuse.” 

“, .. The fact that a City Court judge may be contesting at 
some future date for a place on one of these other State courts 
compels him to answer many requests which otherwise he could 
ignore.” In other words a City Court judge can’t be a piker if he 
expects to get on the Supreme Court. 

The public also knows that many local political leaders have 
clerical and secretarial positions in the state courts, although 
many of them are not lawyers. Thus the state courts are used 
to sustain and nourish the political organizations and leaders. 

Of course everybody knows that state court judges, with rare 
exceptions, are selected by the local political bosses of the prevail- 
ing party and that these judges look to the bosses for any further 
advancement. Almost no one bothers about the judges on the 
voting machine; almost no one later remembers any of the names 
of the judicial candidates. The net result is that the local political 
bosses in effect appoint their men as judges. While the people 
truly elect a Governor, a Senator, or a Congressman, from the 
nature of things they cannot and do not inform themselves about 
judges—they merely rubber stamp the selection of the party 
machinery. Judicial conventions are a joke as everyone who has 
ever attended them well knows. So, with rare exceptions, this 
political appointment of judges takes place in almost all the 62 
counties and 10 judicial districts of the State. The fact is that one 
party or the other is so predominant in each district that there 
seldom is a real contest for judicial office on election day. 
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Thus lawyers find litigants asking questions such as these: 
What judge will this case come before? 

Who is the judge’s political sponsor? 

Is anyone on the other side close to the judge’s political leader? 
Had we better hire another lawyer to help us? 

So long as this system of political partnership permeates our 
judicial system and the selection of judges, we can never accom- 
plish any thoroughgoing overhaul to meet the public need. 

The system is now geared to the needs of the local county and 
district political leaders; it is not geared to operate to reduce 
delays and expense in administering justice—and most of all, it 
lacks the public confidence that it is administered impartially by 
judges chosen for their professional and judicial qualities. The 
overwhelming majority of state court judges and political leaders 
will resist to the utmost any changes which inevitably will sweep 
away many of their present perquisites and positions. 

Your special committee’s report “Bad Housekeeping” pointed 
out that as to many state courts it was impossible to get accurate 
and complete facts. But the tables showing the number of clerks, 
court officers, confidential clerks and librarians on the court pay- 
rolls leave no doubt as to the nature of the interests which are 
firmly entrenched in the present system. The proposals of The 
Temporary Commission on the Courts through a new Judiciary 
Article to the State Constitution will be decisively and over- 
whelmingly defeated if the political leaders and state court judges 
have anything to say about it. 

Thus we come to the fifth requirement—trial by jury. No 
matter where you start on this subject of what is the matter with 
the courts, you find yourself right back facing the basic question 
of confidence in the judges. Take the proposal to abolish or limit 
the use of juries in civil cases. As trial without jury takes one- 
third as much court time, the argument runs that the saving of 
time would probably be great enough to permit the present num- 
ber of judges to keep calendars pretty much up to date. 

It is pointed out that in England a jury trial in a civil case is 
very exceptional. But if you spend a day in the Royal Courts of 
Justice you will see why litigants in England are content to have 
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almost all their civil cases decided by their judges. Their judges 
are selected entirely from the barristers who have become expert 
in all the arts of the courtroom. Merely to see them in operation 
gives one confidence in their impartiality as well as their crafts- 
manship. Furthermore, since the year 1700 there has been only 
one proceeding for the removal of a judge in the entire United 
Kingdom and that occurred over 120 years ago. 

No one would of course suggest that we adopt the English sys- 
tem, but a look at the English courts points up the fact that in the 
waiver of jury trial, confidence in the judges is the most im- 
portant factor. With us the jury is looked upon as insurance 
against the capricious and quixotic action of judges whom liti- 
gants do not trust to decide facts and law expertly and im- 
partially; we feel safer with juries. 

If we cannot save judicial time through waiver of jury trials, 
perhaps we should have more judges. 

The Tweed Commission last year recommended 21 additional 
Supreme Court justices in the districts where delays are most 
serious. Hard on the heels of this recommendation came reports 
that the political leaders of both parties were all set to divide up 
the jobs and give bi-partisan nominations as they had done on 
past occasions. No one even dares pretend that such bi-partisan 
agreement on nominations is an election by the people. Such talk 
only emphasizes and reminds everybody that these judges are 
really appointed by the local leaders anyway and not elected by 
the people. 

No one can say whether with better housekeeping and with 
judges selected under the Missouri plan you would actually need 
more judges. But this much seems certain: when we have a judi- 
cial system administered on some business basis by judges in 
whom the people have confidence, recommendations for neces- 
sary increases in personnel will meet no resistance. As it is, we are 
not even using the judges on hand. We have Supreme Court 
judges in upstate districts where calendars are up to date, and 
there is no way, under our present system, of using them in New 
York City unless they are willing to come. Last year 6 came to 
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the First Department for a total of only 64 court days! Queens 
County, where delays are the most serious in the state, received 
no outside help whatsoever, and continues to fall further behind. 
Under the federal system, our federal courts in New York City 
have had almost continuous assistance from other districts. A 
judge from Oregon is now sitting in the Southern District and a 
judge from California will sit next month. 

New Jersey found that under its new court system calendars 
have been brought up to date and kept current by 40 judges 
doing the work formerly done by 62 judges. 

The sixth requirement is the right to review the trial courts’ 
determination before an impartial and experienced tribunal 
which will decide the appeal promptly and efficiently. Here too, 
promptness and low costs are of great importance. The problem 
of costs has been pretty well solved, although we can probably 
learn to move faster. The state appellate courts have far too large 
a load in the appellate divisions, largely because practice motions 
under archaic procedures get such short shrift in the courts below 
that intermediate appeals are made necessary. But while a restric- 
tion of appeals on preliminary matters seems logical, there is a 
considerable feeling of the trial bar that even these preliminary 
matters should be appealable. This is because the trial bar does 
not have sufficient confidence in the handling of these matters 
by the lower court judges, and they feel too much would be lost 
by cutting off all right of appeal until after a judgment in the 
lower court. With appeals, as with all their business, the courts 
must exercise firm control to speed the calendars and keep costs 
low. 

Thus we arrive at the next question: What shall we do about 
our failures? 

Obviously the first step is to adopt the sound and necessary 
housekeeping proposals of the Tweed Commission. Here let us 
stick to the main purpose and not debate about unconsequential 
details: 

The main purpose is the establishment of a single state-wide 
court system, financed by a single budget and administered by 


84 THE RECORD 


the Judicial Conference of the State and the four Appellate 
Divisions. 

The Judicial Conference, you may remember, was created in 
1955 and consists of the Chief Judge of the Court of Appeals, the 
Presiding Justices of the 4 Appellate Divisions, and 4 Supreme 
Court judges who are elected by their colleagues in each of the 
four divisions. 

The Judicial Conference would have power to assign judges 
where they might be most needed; and it would be possible to 
transfer cases between courts. 

In place of numerous separate courts of specialized juris- 
diction, in New York City we would have just two courts: The 
Supreme Court and the General Court. 

Outside New York City there would be the Supreme Court, 
the County Court and the Magistrate’s Court. 

With a different court and financial system for each of the 
state’s 62 counties, any centralized control or supervision is 
utterly impossible under present conditions. On this your Special 
Committee on the Administration of Justice reported regarding 
what it termed “stagnation in court administration” in these 
words: 

“Today it is almost impossible to determine with any de- 
gree of accuracy (1) the total number of judicial and non- 
judicial personnel employed in the state courts; (2) the 
cost of maintaining the state court system; (3) the number 
of cases pending in any court at any particular time; or 
(4) the amount of work the judges do and the time it takes 
them to do it. Indeed, all we can say with assurance is that 
justice in New York is too slow, too costly and too un- 
certain.” 


If passed by the present Legislature in 1957 and by the next 
Legislature; the Commission plan will then be voted on at the 
1959 election. 

The people of this state are greatly indebted to the members 
of The Temporary Commission on the Courts for its labors and 
its proposal of this carefully thought out forward step. But the 
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Commission’s recommendation in February 1956 that the elec- 
tion of judges should not be abandoned leaves untouched a 
problem which in my opinion is even more fundamental than 
these very important questions of structure, jurisdiction, and 
central administration. No judicial system can meet today’s re- 
quirements of administering justice unless the people have con- 
fidence in the judges who run the system. Simplifying the court 
structure is only a small step forward if the men who continue 
to run it are selected in the same old way. Of course efficiency is 
desirable, but it is justice we are looking for and that involves 
an intangible which goes far beyond running a well oiled busi- 
ness machine—that necessary intangible is public confidence. 


SELECTION OF JUDGES 


Therefore we come back to the selection of judges. The man- 
ner of their selection—that is, who selects the judges and how—is 
the key to the problem of winning public confidence. 

In December 1952 this Association recommended adoption of 
a plan similar to what is called the American Bar Association 
Plan or the Missouri Plan, for the selection of Supreme Court 
judges in the First Judicial Department. From a list of 3 nomina- 
tions to be made by a Judicial Commission specially set up for 
the purpose, the Governor would appoint Supreme Court judges. 
The 5 members of the Commission would be the Presiding 
Justice of the Appellate Division, 2 residents of different political 
faith to be appointed by the Governor and 2 lawyers practicing 
in the district to be appointed by the Court of Appeals. The 4 
appointed members could not hold any political or other public 
office. At the next election voters would answer the question: 
“Shall Justice ‘X’ be retained in office?” 

Of course there are many possible variations of the plan—but 
as you can see the 3 features which insure public confidence are 
these: 


1. Nominations by a specially selected commission known 
to the public. 
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2. Appointment by the Governor, who thus takes personal 
responsibility. 


3. Veto power in the people who, after the judge has 
served a year, may say that he should not be retained. 


Although Missouri has the plan for its appellate judges, it is 
used for the district judges only in St. Louis and Kansas City, 
It is optional with the other judicial districts and they have not 
adopted it. This suggests the wisdom of some such local option in 
New York and apparently this is what this Association had in 
mind in making the proposal only for Manhattan and the Bronx. 

Under such an appointment-election plan the voters know 
exactly who has suggested the judges and how they have been 
appointed. The designation is openly and publicly arrived at; 
as it is now our state judges are usually selected by invisible in- 
fluences which are unknown to the people. The open and public 
method is calculated to select judges for their expert knowledge 
and capacity for judicial administration; our present secret, in- 
visible method permits practices which present continuing dan- 
gers to the administration of justice. 

How are we to bring about the needed change? 

Fortunately, we have near at hand the means for bringing the 
selection of judges squarely before the people. In November 1957 
the people will vote on whether a convention shall be elected to 
consider amendments to the Constitution. If the answer is YES, 
189 delegates will be selected to meet in convention and rewrite 
the Constitution in whole, or in part, for submission to the 
people. This opportunity under the terms of our present Con- 
stitution will not come again for 20 years. 

With the principal leadership in the hands of leading laymen, 
and with aggressive support from the bar, surely we can carry 
to the people the issue of a convention selected for the purpose of 
taking politics out of the courts. 

The administration of justice is far too important to everyone 
to leave just to the judges and the lawyers and the politicians. 
Had it been left to the lawyers and judges in the state of New 
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Jersey, they would still be enjoying the archaic system of 17 
separate courts including the division between chancery and 
common law courts. It took the combined effort of prominent 
lay leaders such as James Kerney, editor of the Trenton Times, 
Governor Charles Edison, Governors Edge and Driscoll, and 
leaders of the bar such as Arthur Vanderbilt, in a fight which was 
carried to the public at every step of the way, to rewrite the Con- 
stitution of New Jersey and to give that state the most effective 
state court system to be found in this country. Of course what 
makes it so effective is not just the new system, but the fact that 
Arthur Vanderbilt was appointed Chief Justice, which also 
makes him administrative head, and the fact that the judges are 
selected by the Governor rather than by local political leaders. 

Let me stress the fact that the long, hard fight in New Jersey 
was won only because laymen led the way. At first a new Consti- 
tution was defeated in 1944, and it was not until 1947 that pub- 
lic support won a convention which framed the new Constitution 
which was then overwhelmingly adopted. The convention con- 
sisted of a cross-section of the state’s ablest citizens—businessmen, 
educators, and labor leaders, as well as lawyers, judges and 
legislators. 

This brief comment by James Kerney, who led the fight, says 
a lot in few words: 


“With considerable difficulty a number of judges were 
persuaded not to run as delegates since they would be a 
strong pressure group, having formed themselves into 
what might loosely but accurately be termed an anti-labor 
union. I do not want to appear opposed to lawyers, but it 
was the laymen at our convention who did the yeomen’s 
work. If our judicial system has great merit, the reason is 
that the judicial committee was composed mostly of lay- 
men. With minds uncluttered by hallowed procedure and 
unfettered by the need to practice before judges who lob- 
bied from the bench against the new judicial clause, they 
produced a businesslike court system which is a model of 
modern justice.” 
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The fight for courts that are run for the people can be won 
only by a campaign before the people. It will never be won in 
this Association or in all the bar groups put together unless they 
enlist every lay group and every citizen interested in maintain. 
ing our democratic form of government. Only by such a united 
front can we keep politics out of the courts and thus restore pub- 
lic confidence in our administration of justice. 






































The Family Part 


A REPORT OF THE SPECIAL COMMITTEE ON 


ey 
in- THE FAMILY PART OF THE SUPREME COURT 

ed ' : 

ib. This report covers the work of the Family Part of the New 


York County Supreme Court as the Committee has observed it 
during the Part’s first year of operation, with special attention 
to the work of the social worker retained by this Committee to 
work with the Family Part. 


CREATION OF THE PART 


On June 24, 1955 the Appellate Division, First Department, 
adopted a rule creating a Special Term of the Supreme Court, 
New York County, to be known as the Family Part. The rule 
provided, among other things, as follows: 


“© * * 


“Rute VIII-a. Special Term for Matrimonial Causes and Related 
Family Litigation 

“There shall be a Special Term, Part XII, of the Supreme Court, 
New York County to be known as the Family Part, for the call and 
consideration of all matrimonial actions and for the hearing and 
determination of all motions connected with matrimonial actions or 
matters or involving the custody and maintenance of infants. It is 
the intent and purpose of this rule to have all phases of matrimonial 
or child custody litigation in the Supreme Court, New York County, 
considered by the justice holding the Family Part. 


“Upon the receipt of the initial motion in any action or proceeding 
referable to the Family Part, or upon the call of the trial calendar of 
cases which have already passed through initial stages, the justice 
holding the Family Part shall arrange a pre-disposition conference 
with the parties, counsel and such other persons as may seem neces- 
sary or desirable, for the purpose of determining whether reconcilia- 
tion or settlement between the parties is possible, and effecting such 
reconciliation or settlement whenever possible. In the event that 
reconciliation or settlement of differences and difficulties is not pos- 
sible, the justice presiding shall decide the motions and set the con- 
tested actions or proceedings for trial on a date certain in the Family 
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Part or other part of the Special Term, or, in the discretion of the 
court, by reference to a referee when a referee may act. 


“This rule shall become effective September 1, 1955, and shall 
remain in effect until August 31, 1957. 


* * *”? 


The rule thus discloses two principal objects of the creation 
of the Family Part. The first object was concentration of all ac- 
tions relating to the family in a single part of the court. The 
second was encouragement of reconciliation or settlement be- 
tween the parties. 

The announcement by Presiding Justice David W. Peck of the 
creation of the Part was widely reported in the press and edi- 
torial comment was enthusiastic. Judge Peck stated that justices 
would be assigned to the Part who were thought by the Appellate 
Division to have an aptitude for handling family cases. He an- 
nounced also that through a generous grant of The Doris Duke 
Foundation the services of social workers and psychiatrists would 
become available. 

Under the former practice, handling of matrimonial actions 
in the Supreme Court, New York County, was not centralized. 
Motions in such actions had been heard by the justices presiding 
in the motion parts of the court; cases were assigned for trial by 
Special Term, Part III, along with actions of an equitable na- 
ture; and were tried by any of the special terms for trial which 
were open. A hearing in a matrimonial action was typically 
sandwiched between actions of a commercial or other unrelated 
nature. Proceedings to obtain custody (and, in some instances, to 
regulate visitation) of minor children were brought on by writ 
of habeas corpus returnable in Special Term, Part II, which also 
handled a great variety of unrelated business. 

None of the Parts dealing with these family matters was pro- 
vided on a regular basis with services of investigators, social 
workers, psychiatrists, or other auxiliary personnel, although 
some justices had improvised such services through the use of 
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special guardians and by persuading the parties to consult doc- 
tors, psychiatrists or appropriate social agencies. 

The fragmentation of jurisdiction over family matters gen- 
erally and the lack of auxiliary services in the Supreme Court had 
been the subject of criticism by numerous groups. Typical was 
the report of another special committee of this Association and 
the accompanying study by Professor Walter Gellhorn published 
together in 1954 under the title “Children and Families in the 
Courts of New York City.” To similar effect were “A New Pat- 
tern for Family Justice,” Community Service Society (1954); and 
“A Simplified State-Wide Court System,” New York State Tem- 
porary Commission on the Courts (1956). 

The establishment of the Family Part and the arrangements 
for auxiliary services thus constitute, on an experimental basis 
at least, steps which follow the thoughtful recommendations of 
many groups that have studied court handling of family disputes. 
The experiment comes at a particularly opportune moment in 
view of the Temporary Commission’s pending proposal to put 
all family legal problems in a special division of the Supreme 
Court in New York City and to equip the division with auxiliary 
social services. 


APPOINTMENT OF THE SPECIAL COMMITTEE 


This Special Committee was appointed in June, 1955 to co- 
operate with and report on the work of the Family Part and 
more particularly to administer the funds donated by The Doris 
Duke Foundation to obtain for the Family Part the services of 
trained auxiliary personnel. These services were to be provided 
on an experimental basis to enable the Court to decide whether 
they were useful enough so that the Court itself would under- 
take to offer them on a permanent, and perhaps expanded, basis. 

Members of the Committee include a sitting Supreme Court 
Justice, representatives from the medical and social work pro- 
fessions and practicing lawyers who are members of this Asso- 
ciation. Mr. Justice Samuel M. Gold, a Committee member, was 
the first justice assigned to the Family Part and is the senior of 
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the justices who have been rotated in the Part. Dr. Howard Reid 
Craig is Director of the New York Academy of Medicine. Mrs, 
Katherine McElroy of the Community Service Society and Miss 
Madeleine Lay of the New York City Community Mental Health 
Board are executives in the social work field. The lawyers on the 
Committee were drawn from the memberships of related com- 
mittees of The Association of the Bar, particularly the Commit- 
tee on the Domestic Relations Court and the Committee on 
Courts of Superior Jurisdiction. 


THE WORK OF THE COMMITTEE 


The first task the Committee set itself was to retain a qualified 
social worker to be attached to the Family Part. The Committee 
set high standards and undertook to find a person capable not 
only of performing the duties required by the justices with whom 
she would work but also of making and reporting to this Com- 
mittee a professionally informed and articulate judgment on the 
functions and duties of a social worker in the Family Part. Candi- 
dates were interviewed by the justices who had presided in the 
Family Part. After consultation with the justices, the Commit- 
tee retained Mrs. Sylvia L. Golomb, a professionally educated 
and experienced social worker, who, as appears below, has 
achieved a success which promises much for the future handling 
of family matters in the courts. 

Since selecting and retaining Mrs. Golomb, the Committee 
has continued to follow the work of the Family Part and par- 
ticularly Mrs. Golomb’s work. We have met periodically and 
have discussed the work of the Part informally with the various 
justices who have presided there. Mrs. Golomb has made regular 
reports on her work and has submitted a full and detailed report 
covering her first six months in the Part. We have obtained statis- 
tical information from the Judicial Conference and the Supreme 
Court; we have interviewed members of the Supreme Court 
staff; and we have spoken with many of the attorneys who répre- 
sented clients in cases assigned to Mrs. Golomb. 

The Committee has worked with Mrs. Golomb and the court 
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in setting up the procedures for utilizing her services, for making 
referrals to psychiatrists or other consultants, and for providing 
work-a-day tools such as stenographic services, stationery, office 
equipment, etc. 

In all this work the justices and the personnel of the court have 
been most interested and cooperative. 


OPERATION OF THE FAMILY PART 
ASSIGNMENT OF JUSTICES 


Mr. Justice Peck in his first announcement of the creation of 
the Family Part had said that justices would be assigned to the 
Part who were thought by the Appellate Division to have an apti- 
tude for handling family cases. Altogether six justices have pre- 
sided in the Part, rotating on a monthly basis. During the first 
year, these justices were Samuel M. Gold, Matthew M. Levy, 
Owen McGivern, Vincent A. Lupiano, Arthur Markewich, and 
Henry Epstein. 

Although it was originally thought that each justice assigned 
to the Part might serve for several consecutive months, experi- 
ence with the nature and volume of the work soon indicated 
that a one-month tour of duty was preferable. The justice who 
leaves the Part, however, does not leave all the Family cases be- 
hind. There are many in which he must hold hearings, consider 
papers and make decisions even after he has left for other parts 
of the court. 


THE VOLUME AND NATURE OF THE FAMILY PART’S WORK 


The Family Part serves as a clearing house for all family mat- 
ters. To that Part come in the first instance all actions for divorce, 
annulment and separation, and all habeas corpus proceedings 
to determine legal custody of minor children. The Part handles 
all motions in matrimonial actions and tries as many of the 
contested cases as other business permits. The undefended mat- 
rimonial actions are heard by official referees to whom the cases 
are sent from the Family Part. Contested cases which are not tried 
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in the Family Part are assigned for trial by Trial Term, Part II, 
and contested motions are from time to time referred to referees 
to take evidence and report. 

The following tables show the volume and nature of the work 
done by the Part in the ten months from its organization on 
September 1, 1955 through the end of the judicial year on June 
30, 1956: 

SCHEDULE 1 
CONTESTED ACTIONS AND PROCEEDINGS 
(September 1, 1955 through June 30, 1956) 


Annul- Sepa- Habeas 

ment Divorce ration Corpus Misc. Total 
Tried Special Term 
Part XII 38 37 78 53 5 211 
Tried other Special 
and Trial Term Parts 21 25 55 o 3 104 
Total causes Tried 59 ‘62 133 53 8 315 
Discontinued Special 
Term Part XII 6 7 56 o 1 70 
Discontinued Trial 
Term Part II or 
other Trial Part 1 4 11 o o 16 
Total causes ise _ cs rs 7 a 
Discontinued 7 11 67 o 1 86 
Marked Off Special 
Term Part XII 4 3 14 o o 21 
Marked Off Trial 
Term Part II o oO o o 3 3 
Total causes = _ — _ 7 
Marked Off 4 3 14 o 3 24 
Transferred to Bronx o oO 2 o 1 3 
Total causes 
Disposed of 70 76 216 53 13 428 


Norte: The habeas corpus custody proceedings are ordinarily not included, for statistical 
purposes, with the matrimonial actions. No fee is paid for the filing of a habeas 
corpus petition, and the proceeding is not placed upon the calendars as an action 
would be. Since there are usually hearings at which testimony is taken, however, it 
seemed appropriate to include the proceedings here rather than to class them with 
motions or in a separate category. 
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I, SCHEDULE 2 
es 

UNCONTESTED MATRIMONIAL CAUSES HEARD BY REFEREES 
k (September 1, 1955 through June 30, 1956) 
n Annulment Divorce Separation Dissolution Total 
1e 444 578 32 89 1,148 

SCHEDULE 3 
LITIGATED MOTIONS 
(September 1, 1955 through June 30, 1956) 

” Submitted or argued . . .... =. 2... +... . 648 

Wittdrawnormarkedo— . . . 2. 2. 2s ww wiseiwn s os 
‘ Pe «9k oe es ee Se a SS ee oe Oe 
4 Ee ee a ee ee ne ee es 
5 Ee ee ee a ee ee a ee 

Withdrawn aftersubmission . . . . . .. . .. +. +. = 20 
10 TOTAL oe ie ee ee ee em ae ee et, ce Me te 648 

Alimony, Support, Counsel Fee . . . . . . . . . ss Of 
6 Contempt Pe ag eee tae ae i ea ae ee 60* 
- on , SE ee ee ee ee ne ee 
6 a ee a ee 

ne a a a ee a a, 





* The number of motions to punish for contempt is misleadingly low because for the first 
few months these motions continued to be brought at Special Term, Part I, and those figures 
8 are not included here. 





4 SCHEDULE 4 
3 ANALYSIS OF COURTROOM TIME 
(September 1, 1955 through June 30, 1956) 
8 Calendar Matters. . . . . . . . +. +. 159 Hours 15 Minutes 
; 5 ~@ « «.% « -» 2 & «fe 7° OSE 
$ ae eee ee ee ee Re he 
: Reconciliation Conferences . . . . . . . 5 O”—tséK 
h 


| em eo 
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A considerable part of the justice’s time is spent conferring 
with parties or attorneys, in chambers or in the courtroom. Some 
of this time appears in Schedule 4 above under “Reconciliation 
Conferences.”” We understand that many justices use the calendar 
calls as an occasion for discussion with attorneys, accounting for 
the large fraction of courtroom time spent on “calendar matters.” 


EVALUATION OF THE WORK OF THE FAMILY PART 


It is difficult to find a statistical basis for comparing the quality 
of the work of the Family Part with the work of the court in this 
family area before the consolidation. 

The justices agree that the handling of matrimonial matters 
is more efficient under the consolidation and that the efficiency of 
other Parts of the court has been improved by removing from 
them the burden of family matters. Members of the staff of the 
Family Part report that they have seen a marked improvement in 
the handling of cases by the Family Part justices as they have 
acquired more experience—an improvement, that is, in speed 
and ease of disposition. They express the feeling that increased 
specialization has enabled the Family Part justices to elicit more 
promptly the testimony and proof on vital issues and to eliminate 
a good deal of time-consuming unimportant testimony. The 
justices themselves report that they have found the work of the 
Part somewhat less burdensome as they have served succeeding 
terms, confirming the view that experience and specialization 
have increased their capability with this type of work. 

This increased efficiency in disposing of cases is not, of course, 
conclusive, evidence that the quality of the decisions has been 
improved. It seems a fair assumption, however, that decisions 
resulting from speedier and more efficient dispositions by justices 
who are becoming increasingly more expert in the field and who 
find. themselves less troubled and harassed by the volume and 
nature of the work are likely to be wiser and better decisions. 

The rule creating the Family Part placed heavy emphasis on 
efforts to effect reconciliations. Those efforts have been and are 
now being made. Reconcilation conferences have been conducted 
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in the courtroom and, more extensively, in chambers. The jus- 
tices who have presided at the Family Part, however, report very 
little success in effecting reconciliations. Nevertheless, some of 
the justices consider that the time spent on reconciliation work 
is not wasted because, even where no reconciliation is effected, 
the conference may result in reducing the bitterness and hos- 
tilty between the parties. 

Several persons, including justices, have suggested tliat the 
possibility of reconciliation is greatly decreased after the serving 
and filing of pleadings and motion papers. The parties help 
prepare these papers and swear to them; the papers themselves 
may be shown to family and friends and may lead to partisanship 
that widens the breach. It is also thought that the very formaliza- 
tion of charges and countercharges in these papers intensifies the 
bitterness between the parties. 

At the suggestion of Mr. Justice Gold the Committee has con- 
sidered rule changes which would encourage the starting of 
matrimonial actions by service of summons alone. A proposed 
amendment to Rule VIII-a has been prepared by a subcommittee 
of Maurice Rosenberg and John F. Dooling, Jr., which in effect 
fixes a six-month calendar delay unless the action is commenced 
by summons alone and the plaintiff requests a pre-pleading con- 
ference to discuss reconciliation. The amendment also requires 
that the parties’ cooperation in that procedure be considered in 
disposing of motions for temporary alimony and counsel fees. 
The amendment was approved by our Committee and forwarded 
to the Family Part justices for their consideration. The whole 
matter is under continuing consideration which is taking into 
account the limitations on the rule-making power of the court. 

The Committee believes that careful attention should be 
given to the matter of reconciliation procedures and proposes 
to study the matter further and to consider recommendations to 
further that end. 

We have not touched yet on the use of the social worker who 
is attached to the Part or the other auxiliary services which have 
been provided. As will appear below, we think the available 
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evidence convincingly demonstrates that these services to in- 
crease the quality of the administration of justice in this area. 
The efficient use of such services seems clearly to require some 
centralized direction and is in itself a reason for continuing the 
consolidation of family matters. 

The assignment of contested matters to other parts of the 
court for trial tends to defeat the centralization purpose of the 
rule creating the Family Part. The advantages in handling mat- 
rimonial matters in a part with an especially qualified staff 
presided over by a justice with both aptitude and experience 
are sacrificed when cases are assigned elsewhere for trial. It has 
been suggested that cases which the Family Part cannot handle 
should be assigned to trial parts presided over by the justices 
who have held terms in the Family Part. Such a course, however, 
would subject the Family Part justices to a further increase in 
their load of matrimonial cases in the face of their belief that it is 
undesirable for one justice to serve as many as two terms a year 
in the Family Part. In addition, it may be undesirable to limit 
to such a small number of justices the experience of working on 
matrimonial matters. Balancing all these considerations, the 
Committee believes that it would be desirable to expand the 
panel of Family Part justices to ten and to assign those matri- 
monial cases in which children are involved to trial parts presided 
over by those ten justices. This would permit the use of the 
auxiliary services of the Family Part by a justice experienced in 
such use in all cases involving children, and it is generally agreed 
that in such cases the use of auxiliary services are most helpful and 
necessary. Other matrimonial cases would continue to be as- 
signed to trial parts in the same way as at present, thus affording 
the entire bench of the court recurring experience in matri- 
monial cases. 

In summary, then, we believe the creation of the Family Part 
to have been a wise and a desirable change which has resulted 
in more efficient disposition of judicial business, has permitted 
advantageous use to be made of auxiliary services, has permitted 
the use of justices chosen for their aptitude and trained by con- 
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centrated experience and has as a result produced a better as well 
as a more efficient handling of family matters. We think it de- 
sirable to expand the panel of Family Part justices to ten and 
to use those ten for the trial of all matrimonial cases in which 
the interests of children are involved. We recommend that Rule 
VIII-a be amended so as to continue the Family Part on a perma- 
nent basis, and we recommend further that the court accomplish 
the necessary administrative changes to expand the panel of 
Family Part justices to ten and to assign the trial of matrimonial 
cases involving children to parts presided over by justices on the 
Family Part panel. 


OPERATION OF THE AUXILIARY SERVICES 


The Committee’s principal interest has, of course, been in 
providing and evaluating the auxiliary services made possible by 
the funds of The Doris Duke Foundation—services rendered by 
Mrs. Golomb, by psychiatric and medical consultants and by so- 
cial agencies. 

Mrs. Golomb has reported periodically at meetings of the 
Committee on matters and problems of current interest. In addi- 
tion she has rendered to the Committee a comprehensive report* 
covering her work during the first six months of this year. The 
report is a perceptive and absorbing account of her work in the 
Family Part. We do it an injustice to attempt to condense it here, 
but a summary of some of its portions is in order to serve as 
introduction to the recommendations which we make below. 


INVESTIGATION AND REPORT 


Mrs. Golomb states that she participated in 33 cases during 
the six-month period covered by her report. In 20 of these she 
made active studies, including visits to homes, conferences with 





* Limitations of space make it impossible to print Mrs. Golomb’s report here. 
Copies will be transmitted, however, to those organizations to which this report is 
being sent. 
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the parties, relatives and friends. She arranged for psychiatric 
and medical referrals, etc., and she rendered in each case a full 
report to the justice concerned. In 13 of these she was consulted 
by the justice, but.was not called upon for a full investigation. 

Of the 20 cases where a full study was made, 18 involved the 
interests of minor children. In seven of the cases strong efforts 
were made to resolve the matrimonial difficulties of the litigants 
and reconciliations were achieved in two cases. 

Five referrals were made to psychiatrists in connection with 
three separate cases; three persons were referred for psychologi- 
cal studies, and there was one referral for a medical diagnosis. 
The reports from these referrals were made on a confidential 
basis to the court. 

The manner of using her services differed from justice to jus- 
tice, each having his own way of approaching a case. All of the 
justices, however, have been troubled about the use which should 
be made of Mrs. Golomb’s investigation and report in reaching 
a decision. Mrs. Golomb’s report is not sworn. It may contain 
extremely intimate personal revelations, along with statements 
and opinions of persons who are not parties. Its conclusions are 
a matter of opinion based on her own insight into the character 
of the parties and, particularly in a custody case, into the relative 
fitness of the parties for the custody of the children. 

The Committee has not tried to resolve the question of the 
report’s legal status or the related question of whether parties 
could be compelled to submit to such an investigation. Instead 
it was decided to utilize Mrs. Golomb’s services only in those 
cases where parties consented to the investigation and to the 
rendering of a confidential report to the justice. There have been 
some refusals (see, for example, Mr. Justice Markewich’s de- 
cisions, Jackson v. Woodner, N.Y.L.J. p. 4, July 2, 1956, and 
Boyce v. Boyce, N.Y.L.J. p. 8, col. 5, Nov. 13, 1956) but in the 
main consents have been given. There may come a time when 
the Committee will have to recommend some legislative defini- 
tion of the power to compel investigation in cases in the family 
field, and the effect to be given to a social worker’s report. 
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POST-DECREE SERVICES 


Mrs. Golomb’s investigation, report and consultation with the 
justice are primarily for the purpose of helping him arrive at a 
decision. In addition, however, she has performed post-decree 
services of an important nature. 

In eleven instances parties or children were referred to au- 
thorized social agencies for consultation or treatment. In some 
cases Mrs. Golomb continued to work with the parties after the 
decree. One of the purposes of attaching a social worker to the 
court is to facilitate the referral of disturbed litigants to proper 
agencies for help in adjusting to their new life after the breakup 
of their marriage or home. 


EVALUATION OF AUXILIARY SERVICES 


There is overwhelming agreement that Mrs. Golomb’s services 
are helpful in the areas where they have been employed. The 
Family Part justices who have had occasion to use her services 
have all so informed us. The personnel of the Family Part are 
equally enthusiastic. 

We have conducted a survey among attorneys who appeared in 
the cases which were referred to Mrs. Golomb. We were able to 
reach go attorneys and each attorney was asked whether or not 
he favored continuing the use of a sociai worker in the Family 
Part. Of the 30 questioned, four declined to comment because 
their contact with the social worker had been so slight. Of the 
remaining 26, only two were not in favor of continuing the serv- 
ices. Eighteen favored continuation without qualification and 
their comments were most enthusiastic. One attorney stated that 
he had not understood his own client until after the investiga- 
tion; another thought that in habeas corpus proceedings an in- 
vestigation by a social worker should be begun as soon as the 
petition was filed; others commented that the service was “ex- 
cellent,” “very important,” or “should be increased.” 

Six other attorneys were recorded as generally favoring a con- 
tinuation of the services but with qualifications. Two attorneys 
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were critical of Mrs. Golomb’s effectiveness. One thought that 
time was grievously wasted in using the services to effect a recon. 
ciliation; one thought that the parties should have an oppor. 
tunity to rebut matters contained in the social worker’s report; 
one thought the social worker’s function should be limited to 
reporting on facts without recommendations and one thought 
the services should prove useful but had not helped in his par- 
ticular case. It appears, therefore, that the attorneys who have 
had the greatest experience with the use of the services over- 
whelmingly favor their continuance. Since the survey included 
the attorneys whose clients were unsuccessful in Family Part pro- 
ceedings we read the results as a warm endorsement of the worth 
of social case work services in this court. The reactions are also 
a tribute to Mrs. Golomb’s effectiveness. 

The Committee notes, however, that Mrs. Golomb has oper- 
ated principally in the narrow area of custody cases. It is not yet 
possible to evaluate her services in other areas of dispute such 
as alimony contests, supervision and enforcement of decrees, re- 
conciliation and settlement. 

Mrs. Golomb’s own report is implicit with the belief that the 
social work and other auxiliary services which she has provided 
or obtained have been helpful to the court and to the parties. 
She notes some specific weaknesses, however. 

Eleven referrals were made to authorized social agencies. Mrs. 
Golomb doubts the efficacy of these referrals, however. Many 
agencies are overloaded which results in a serious time lag be- 
tween the time of the referral and the time when treatment can 
begin. Furthermore, it appears difficult for an agency to adjust its 
structure to the particular treatment which might have been 
contemplated by the court. In most cases where referrals are made 
it is important that treatment should begin as promptly as pos- 
sible and Mrs. Golomb described at least two cases where the 
waiting time contributed to a marked deterioration of the family 
situation. She plans a closer study of the effectiveness of referrals 
but she suggests the possibility that more effective follow-up treat- 
ment could often be provided by the court itself. The Committee 
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is considering asking Mrs. Golomb to provide such treatment 
in a few cases on an experimental basis. 

The referrals to psychiatrists have consumed far more time 
than is desirable. Through the good efforts of Dr. Howard Reid 
Craig the Committee obtained the names of psychiatrists who 
expressed a willingness to accept referrals from the Family Part 
with compensation to be paid out of the Committee’s funds. 
Difficulties have arisen in scheduling appointments with these 
psychiatrists, however, because of the other heavy demands upon 
them for their time. In many of the Family Part cases it is thought 
essential that the controversy be terminated as promptly as pos- 
sible so that the parties can adjust themselves to their new way 
of life. When a party has been referred to a psychiatrist a resolu- 
tion of the controversy is delayed pending the receipt of a psy- 
chiatrist’s report. For this reason it is desirable that the parties 
see the psychiatrist promptly, and delays in arranging appoint- 
ments are harmful. Efforts will be made through Dr. Craig to 
enlarge the panel of psychiatrists so as to increase the probability 
that one will be available promptly. 

Along the same lines, Mrs. Golomb’s own investigation often 
results in delay in disposing of matters, a delay which may be 
harmful to the parties or their children. She suggests that this 
delay could be minimized if contested matters could be screened 
promptly after filing so that her investigation might begin 
quickly. Her investigation might then be completed by the time 
the case is ready for disposition in regular course. This would 
require either additional personnel or a reduction in Mrs. 
Golomb’s other work. Here, too, the Committee hopes that pre- 
liminary screening on an experimental basis will be attempted. 

When Mrs. Golomb first started work, insufficient publicity 
was given to her presence and availability. At first only the jus- 
tices and personnel of the Family Part knew of her services. This 
condition has been remedied, however, by the passage of time 
and by Mr. Justice Gold who at the Committee’s request under- 
took to advise the justices about Mrs. Golomb and the reasons 
for her presence in the court. Mrs. Golomb now reports that the 
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case load is becoming more than she can handle alone. The Com. 
mittee is attempting to obtain an additional social worker to 
assist her. 

To summarize our evaluation of the auxiliary services pro- 
gram, (an evaluation based principally on a qualitative analysis 
of the work done in the critically important classes of cases in 
which the custody of children is involved) we conclude that the 
services have been of great value. In arriving at this conclusion 
we are influenced by the fact that although Mrs. Golomb was 
consulted in only a minor fraction of the cases shown in the 
preceding tables, the cases in which she did participate were 
concentrated in the child custody field where complex questions 
amenable to social service treatment customarily arise. More- 
over, Mrs. Golomb’s report covers only a six-month period in- 
stead of the ten-month period from September 1, 1955 to the 
close of the judicial year on June 30, 1956 covered by the pre- 
ceding tables. 

The main purpose of affording these services was to permit the 
Court to decide pragmatically whether to provide for such serv- 
ices in its own budget. We think that this Committee can con- 
fidently recommend that the Court should take such steps as are 
necessary to include two social workers on its staff during the 
coming judicial year and that it should make provision in its 
budget for psychiatric, medical and other consultation. 

We think further that efforts should be made to use the services 
provided by the Committee’s funds in such a way as to eliminate 
the difficulties discussed in this report and to explore the useful- 
ness of using these services in additional aspects of the Family 
Part’s work. 


RECOMMENDATIONS 


1. The Family Part should be continued on a permanent basis. 


2. The Court should take the necessary steps to obtain its own 
staff of two social workers and to make provision for psy- 
chiatric, medical and other auxiliary services—all to be paid 
for out of the Court’s budget. 
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. The panel of Family Part justices should be expanded to ten; 


contested matrimonial cases involving children which are not 
disposed of in the Family Part should be assigned for trial to 
parts presided over by justices who have had experience in the 
Family Part. 


. The Committee should continue its present work until the 


Court takes over the furnishing of auxiliary services; the Com- 
mittee should arrange for the experimental use of Mrs. 
Golomb’s services in the areas of reconciliation and imple- 
mentation of decrees and related matters to determine the use- 
fulness of such services in those areas. 


. Efforts should be continued to achieve early institution of 


reconciliation proceedings in advance of exchange of formal 
pleadings and affidavits. 


. Acopy of this report should be transmitted to The ‘Temporary 


Commission on the Courts and to the Mayor’s Committee 
on the Courts, as well as to the Appellate Division, First 
Department. 


Respectfully submitted, 


MERRELL E. CLARK, JR., Chairman 


HOWARD REID CRAIG MADELEINE LAY 
JOHN F. DOOLING, JR. KATHERINE McELROY 


SAMUEL M. GOLD RICHARD G. MOSER 
PHILIP G. HULL MAURICE ROSENBERG 
JACOB L. ISAACS HOWARD HILTON SPELLMAN 





The Legal Dilemma of the Alcohol Addict 
By ALAN U. SCHWARTZ 


In medical language, I consider drunkenness, strictly speak- 
ing, to be a disease; produced by a remote cause and giving 
birth to actions and movements in the living body that dis- 
order the functions of health. 


from Essay, Medical, Philosophical 
and Chemical, on Drunkenness 


by Dr. THoMAs TOTTER (1804) 


The precise application of Dr. Totter’s statement, made over 
150 years ago, has never been explored. It is the purpose of this 
paper to correct this omission and, in so doing, to point up a 
legal medievalism which exists today. 

It is a commonly stated proposition of Anglo-American law 
that the voluntary alcoholic intoxication of a person does not 
excuse him from legal responsibility for his actions. This proposi- 
tion emerged from the early common law view that the important 
thing in imposing criminal responsibility was the commission of 
the crime and not the state of mind of the one who committed it. 
By the nineteenth century, however, certain important excep- 
tions to this archaic rule had already been articulated. For one 
thing, it was recognized by both the commentators and the courts 
that an intoxicated person could not formulate a specific intent 
to commit a crime. Consequently the doctrine arose that although 
voluntary intoxication did not excuse a person from criminal 
responsibility it could serve to mitigate his punishment. This 
view is still generally accepted in both England and the United 
States although its application has followed divergent paths. In 
England it is held that an intoxicated person is incapabie of 
having both a specific and general intent to commit murder and 
the drunken murderer is therefore considered guilty only of 
culpable manslaughter. In the United States, however, it is the 


Editor’s Note: Mr. Schwartz (A.B. Cornell 1953, LL.B. Yale 1956) is presently serv- 
ing as the Fellow of the Association. 
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general view that drunkenness destroys only specific intent and 
the crime of murder is therefore reduced only to murder in the 
second degree.’ 

Another exception to the old common law rule of criminal 
responsibility grew up around the doctrine of involuntary in- 
toxication. In Pearson’s Case, Baron Park stated that “If a party 
be made drunk by strategem, or the fraud of another, he is not 
responsible.” * When Park made this statement it was mere dicta.* 
Except for two rather unusual cases it remains so today. In a 
nineteenth century Irish case a nurse became inadvertently 
drunk at the christening of a child and when asked to throw 
another log on the fire tossed the child on instead. She was ac- 
quitted of all criminal responsibility for her action.* In another 
case, this one arising in Massachusetts, a 12 year old boy who 
had been sold whiskey by a man became intoxicated and stole 
the man’s watch. Here too the court acquitted the boy, saying 
in part: 


“... this case essentially differs from that where a crime is 
committed by a person who by a free indulgence of strong 


See the cases cited in chapter 13 of Hall, General Principles of Criminal Law 
(1947) and in the note, Intoxication as a Criminal Defense, 55 Columbia Law Re- 
view 1210 (1955). In the United States both Missouri and Vermont do not consider 
intoxication in mitigation of punishment. Generally, in the other states, the burden 
of proof of no specific intent is on the defendant. Also, a person’s intoxicated con- 
dition is not considered in questions of provocation and self-defense save in a very 
few instances. For a discussion of these and related problems, which are only in- 
cidental to this paper, see, as well as the above, Intoxication in Mitigation of Homi- 
cide, 2 Quarterly Journal of Studies on Alcohol 396 (1941) (henceforth cited as 
QJSA). 

* 168 English Reports 1108 (1835). 

*In another gratuitous statement, Lord Hale transposed this principle into a 
somewhat more modern key and recognized that alcoholism might be a disease and 
drinking therefore involuntary and excusable. See Lee, Drunkenness and Crime, 
27 Law Magazine and Review 149. 

* Regina v. M.R., quoted in Lee, Drunkenness and Crime, op. cit. at 147. The jury 
was directed, in part: 


. if a person from any cause . . . was reduced to such a condition that a 
smaller quantity of stimulant would make him drunk than would produce 
such a state if he were in health, then neither law nor common sense could 
hold him responsible for his acts, inasmuch as they were not voluntary, but 
produced by disease.” 
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liquors, has at the time voluntarily deprived himself of his 


reason. 


In all other cases the defense of involuntary intoxication, when 
squarely presented, has been rejected and even in their dicta on 
the subject courts have been careful to point out that only when 
a person has been tricked or physically coerced into drinking will 
he be excused from responsibility for his actions." 

Legal insanity is of course a complete defense to criminal re- 
sponsibility. In these intoxication cases it is often implicitly 
assumed that at the time of the commission of the act the in- 
toxicated person neither knew the nature and quality of his act 
nor that it was wrong. But, except where a recognized mental 
disease is shown, it is also assumed that the insanity is temporary 
and lasts only as long as the intoxicated state itself. And since such 
temporary insanity is not recognized as a defense to crime the 
legal formulae for insanity are never brought into play in the 
ordinary intoxication case.’ 

In general, then, the defense of involuntary intoxication has 
proved to be more of a phantom than a reality. The reluctance 
of the courts to extend this doctrine is based partly on the idea 
that it is morally wrong for one to profit from his drinking, 


5 Commonwealth v. French, Thachers Cr. C. 163 (1827). (The Columbia note 
cited above is inaccurate when it states that there are no reported cases). 

* The cases are collected in go A.L.R. 761. Burrows v. State (Arizona), 297 Pacific 
1029 (1931) shows that, in effect, even the limited rule of the French case, supra, is 
not being followed. The court affirmed a first degree murder conviction against an 
18 year old boy who, while penniless and far from home, hitched a ride from an 
older man who forced him to drink a large amount of liquor with the threat that 
he would leave him in the middle of the desert if he refused. The boy, while in- 
toxicated, killed the driver of the car. Also see Johnson v. Virginia, 135 Va. 524, 
115, S.E. 673 (1923). 

* Alcohol problems of psychotics will be discussed later in the paper in connec- 
tion with psychological classifications of problem drinkers. 

For cases in which the defense of temporary insanity because of intoxication was 
rejected see M. Slough, Some Legal By-Products of Intoxication, 2 Kansas Law 
Review 181. 

Hall has this to say about the attitude of the courts in this matter: “The theory 
is that unless the defendant is ‘permanently’ insane his mental condition should be 
entirely ignored on the inhibiting assumption that the intoxication was ‘volun- 
tary’” General Principles of Criminal Law, supra, at 444. 
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partly on the notion that it is easy for one to counterfeit drunken- 
ness, and partly on the old judicial fear of opening the door to 
a parade of horribles. In order to foster their prejudices in this 
matter the courts have constructed a dichotomy between the 
ordinary drunk on the one hand and the insane drinker on the 
other and they have shut their eyes to all those who unfortunately 
fall into a very real middle group.* 


DISCOVERY OF THE ALCOHOL ADDICT 


The study of alcoholism from a scientific point of view is of 
fairly recent origin. The basic research in the field has been 
conducted under the auspices of the Yale Institute of Alcoholic 
Studies which is about twenty-five years old. While the law re- 
lating to involuntary intoxication has remained stationary for 
over one hundred years, science has produced, within twenty or 
thirty years, some very interesting information. 

At first psychologists and doctors spent their time in attempt- 
ing to discover whether alcohol was a cause of crime or merely 
an accompanying element. They soon realized that they would 
reach no conclusion about this problem and turned to other 
things.* Was alcoholism, they inquired, a disease in itself or was 
it merely symptomatic of other basic psychological disorders? 
Although there still remains conflict on this point,” a valuable 
synthesis was accomplished by Jellinek and Bowman in a book 
titled Alcohol Addiction and Chronic Alcoholism.* They point 
out that there are two distinct types of compulsive drinkers: the 
“true addict” and the ‘symptomatic drinker.” The drinking 





®* Their effectiveness is readily seen by the scarcity of iegal literature on the sub- 
ject. The recent Columbia note, mentioned previously, devotes only a part of one 
page to involuntary intoxication and virtually dismisses it as legally non-existent. 

* For an interesting discussion of the problem see M. C. Frame, Alcoholism: Some 
Medico-Legal Aspects, 2 Journal of Forensic Medicine 151 (1955). For the view that 
alcohol causes crime see L. Wexberg, Alcoholism as a Sickness, 12 QJSA 217 (1951). 

* For the pros and cons of this argument see H. M. Tiebout, The Role of Psy- 
chiatry in the Field of Alcoholism, 12 QJSA 52 (1951) and L. A. Osborn, New Atti- 
tudes Toward Alcoholism, 12 QJSA 58 (1951). 
“Yale University Press, 1942. 
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of the former type is connected with no discernible neurosis 
or psychosis while the latter type drinks because of an illness 
which is entrenched deep within the layers of his personality, 
These types must be distinguished both from the “secondary 
addict” and the ordinary social drunkard, for whom drinking, 
although habitual, is not compulsive. As Jellinek has pointed 
out in a later article it is with the “true addict” that alcohol- 
ism becomes a disease, for it is this group which suffers a “loss 
of control” from which the individual cannot recover without 
medical help.* And although the early drinking of the “true 
addict”’ is just as socially proper as that of the ordinary drunkard 
it soon loses its voluntary aspects. 

The causes of addictive alcoholism are not completely known. 
However it is clear that they are generally connected with ex- 
ternal pressures bearing down on the addict’s life. Thus physical 
deformities which result in the need for emotional compensa- 
tion, substandard living conditions, and the introduction of 
alcohol to a person at a very early age have all been observed 
as causes of alcohol addiction.” 

The two most important results of alcoholic studies so far have 
been first the isolation of the type known as the “true addict,” 
who stands apart both from the ordinary habitual drunkard and 
from the symptomatic drinker, and second the discovery of the 
truly compulsive nature of the addict’s alcoholic syndrome. It is 
important to note that unlike the symptomatic drinker, the “true 
addict’s” need for liquor cannot usually be traced to a recog- 
nizable psychosis or neurosis.“ Consequently, although scientifi- 


2 E. M. Jellinek, Phases of Alcohol Addiction, 13 QJSA 673 (1952). Jellinek states 
that although the original urge to drink may be caused both by external and in- 
ternal pressures, it is the “loss of control” factor which arises in the “true addict” 
which is the disease part of the syndrome. 

48 Jellinek and Bowman, op. cit., Chapter 1, Alcohol Addiction and Its Treat- 
ment, page 38 et seq. For an interesting example of the effect of social mores on 
alcohol addiction see E. Haufmann, The Life History of an Ex-Alcoholic, 12 QJSA 
405 (1951) (case of an addict who began drinking at age 10 in compliance with the 
peculiar social mores of his gang and although he was not a psychotic personality 
he found it impossible to stop drinking). 

% Jellinek and Bowman distinguish the various states of intoxication which are 
symptomatic of deep-rooted emotional diseases as follows: Pathological Intoxica- 
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cally a distinct type he is not distinguished as such by the law 
and is invariably lumped together with the ordinary habitual 
drinker for whom drinking is not compulsive. Moreover the 
“true addict” is in a very real sense not responsible for his drink- 
ing or for its consequences. Although he may realize during his 
sober periods that it is dangerous for him to drink he cannot stop. 
His whole life becomes geared to the perpetual repetition of his 
syndrome of addictive intoxication and he lives from one spree 
to the other.” 


TREATMENT AND REHABILITATION OF THE ADDICT 


Because the law does not recognize the compulsive alcoholic 
as a distinct psychological type he is held responsible for his 
criminal acts and often lands in prison. However, since his need 
for alcohol is compulsive and not rational the addictive drinker 
derives no benefit from his punishment but in fact deteriorates 
even more because of it. Having been deprived of his major 
emotional compensation he is supplied with nothing to take its 
place and quickly reverts to a state of suspended alcoholic ani- 
mation which is characterized by viciousness, irritability, and 
physical discomfort. Upon release from prison he invariably re- 





tion (may be caused in a paranoiac individual with small quantity of alcohol— 
accompanied by violence and temporary amnesia); Delirium Tremens; Korsakoff’s 
Psychosis (severe disturbance of memory function, amnesia and hallucinations); 
Acute Alcoholic Hallucinosis (generally auditory hallucinations brought on by 
small amounts of alcohol); Alcoholic Epilepsy and Dipsomania (occur most fre- 
quently to manic-depressives). Since the defense of permanent insanity is available 
to people suffering from these diseases we need not consider them further in this 
paper. J. and B., op. cit., p. go et seq. 

* The two important works on the compulsive nature of true alcohol addiction 
are Jellinek, Phases of Alcohol Addiction, mentioned previously, and H. Tiebout, 
The Syndrome of Alcohol Addiction, 5 QJSA 534 (1944). They both recognize gen- 
erally the following stages in a “true addict’s” career: 1) Emergence of a pattern of 
intermittent craving, 2) prodromal stage—more intense gratification through more 
frequent drinking, 3) acute stage—an intermittent but true compulsion with inter- 
vals of controlled drinking, 4) chronic-compulsive stage with somatic complica- 
tions—complete and constant intoxication. They also point out that during the con- 
trolled part of the acute stage there is usually a recognition of and struggle against 
the danger of continued drinking coupled with an inability to do anything about it. 
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sumes his addictive habits and is often back in prison within a 
short time.” 

Relatively little has been done in this country by way of 
providing rehabilitation for the alcohol addict. Moreover, since 
the addict who commits a crime is put in jail and thereby re- 
moved from even the possibility of real medical help, the little 
clinical therapy that has been done has been directed toward 
the addict who, for a variety of reasons, has either not engaged 
in criminal activity or merely has not been caught at it.” There is, 
however, a marked trend at present to increase medical facilities 
for the rehabilitation of addicts in some parts of the country. 
Much money has been appropriated in states like New York and 
Michigan for study of the efficacy of establishing clinics for al- 
cohol addicts and a few states already have such clinics in opera- 
tion.” Foremost in the latter group is the Blue Hills Hospital 
in Hartford, Connecticut, which was established in 1950 by the 
Connecticut Commission on Alcoholism. The hospital itself is 
small and only accommodates 42 male and 8 female patients as 
residents. However it also conducts a large out-patient clinic to 
which patients return periodically for the treatments which keep 
them healthy. It is reported that during its first few years of 
operation the Blue Hills Hospital program has been markedly 
successful, although by no means completely so, in curing many 
addictive alcoholics. Since the degree of recidivism among al- 
coholics is very great it is perhaps too early to make a final judg- 
ment as to the success of this program, but the prognosis looks 
encouraging.” 

1° For a discussion of this problem which includes a number of case histories, see 
R. Banay, Alcoholism and Crime, 2 QJSA 686 (1941). 

” For an example of the workings of a private sanitarium for the rehabilitation 
of alcoholics see Alcoholism: Collected Papers of the Shadel Sanitarium (1948). It 
should be noted that sanitariums such as this one treat generally only well-to-do, 
non-criminal addicts and habitual drinkers. 

8 For further elaboration on state research projects see note, 14 QJSA 674 (1953) 
Generally everything is still in the planning stage. 

1° Outpatient clinics are maintained by the Connecticut Commission in Bridge- 
port, Hartford, New Haven, Stamford, and Waterbury, and are operated in con- 
junction with the hospital. Although payment is required of patients who are 


actually resident in Blue Hills it is geared to the ability of the patient to pay and 
therefore works little hardship. 
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The major effort to get the “true addict” criminal out of 
prison and into a rehabilitation center has taken place not in 
this country but in Denmark. Instead of being sent to prison the 
alcoholic criminal is committed to a governmental clinic. He is 
then treated with drugs and other therapy and when the im- 
mediate effects of his addiction have been erased he is released 
on probation. As well as administering drugs and therapy to him 
as an out-patient the clinic also makes an effort to reintegrate 
him into the community and thereby bolster his emotional stabil- 
ity. In a recent study of a group of addictive criminal alcoholics 
who have taken part in this rehabilitation program and another 
group who have merely been sent to prison for their crimes, it has 
been found that there is a much lower frequency of relapse and 
recidivism in the first group than in the second.” 

There has been some success along these lines in the United 
States but as yet it is minor. The District Court of Southern Nor- 
folk in Stoughton, Massachusetts, for example, operates an out- 
patient clinic for its alcoholic criminal offenders but the results 
of its program have not yet been computed.” Perhaps a more im- 
portant step forward in the rehabilitation of alcoholic criminals 
is the Pennsylvania statute on alcoholism which was enacted in 
1953. It provides that for any crime except murder the trial court 
shall be allowed within its discretion and in lieu of sentence to 
commit the offender to a State Institution for treatment if he is 
found by a physician to be a habitual drunkard. This statute is 
an extension of the former Pennsylvania rule which limited such 
treatment only to mentally ill or defective offenders. Although 
it goes far to recognize the true nature of alcohol addiction the 
statute seems unreasonable in refusing rehabilitation to alcoholic 
murderers who are just as irresponsible for their crimes as are 
lesser alcoholic offenders.” 





® See Hansen and Teilmann, A Treatment of Criminal Alcoholics in Denmark, 
15 QJSA 246 (1954). 

™ Orne, Iddings, and Rodrigues, A Court Clinic for Alcoholics, 12 QJSA 592 
(1951). It is suggested that a residence hospital should be added since an out-patient 
clinic cannot alone adequately treat an addict. 
* See note, 15 Univ. of Pittsburgh Law Review 512 (1953). Perhaps the statute’s 


114 THE RECORD 


Experiments in the treatment of alcohol addicts serve to point 
up both the compulsive nature of the alcoholic syndrome and 
the need for intensive medical and psychological care if rehabili- 
tation is to be accomplished. Generally the types of treatment 
are as follows: 

1. Conditioned Reflex Therapy: the patient is given various 
nausea-producing drugs such as emetine or apomorphine and is 
then allowed to drink an alcoholic beverage at the precise instant 
that the nausea is scheduled to occur. After a few treatments of 
this kind the patient is conditioned to associate the nausea with 
the alcohol and develops an aversion to it. There is conflict as 
to the lasting effect of such therapy and it should be noted that 
the patient must be conditioned against the different kinds of 
alcoholic beverages separately in order to develop an aversion 
to all of them.” 

2. Ingestion of Disulfram: this drug is relatively new. It is 
usually administered in tablet form with no immediate after- 
effects. However, when a patient takes a drink after taking this 
drug he becomes violently ill physically and in that way develops 
an aversion to alcohol. This treatment is easier to administer 
than the conditioned reflex therapy because it is not as dependent 
on proper timing. It has also proved more successful so far. How- 
ever its affect on the body is considered fairly dangerous and 
it may not be administered to patients with heart or liver 
difficulties. 

3. Psychological Approaches: both individual and group ther- 
apy are used as reinforcement devices after the drugs have re- 
moved the surface symptoms. There remains a conflict as to the 
value of such therapy to the non-neurotic, non-psychotic patient.” 





use of the term “habitual drunkard” is unfortunate in that because of its broad 
coverage the courts are unwilling to extend its application to murderers. It is sug- 
gested that a separate section relating exclusively to murderers and using the term 
“compulsive alcoholic” would serve to extend the program without opening the 
door too widely. 

* For a more detailed discussion of this therapy see Alcoholism: Collected Papers 
of the Shadel Sanitarium (1948). 

™ For a valuable discussion of these varied treatments, see G. Lolli, The Treat- 
ment of Alcohol Addiction, 13 QJSA 461 (1952). 
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CONCLUSION 


We have seen that the recognition of alcoholism as a disease 
has been narrowed and reinforced by modern scientific investiga- 
tion. The truly compulsive nature of the drinking of one par- 
ticular non-neurotic, non-psychotic, alcoholic group has been 
established beyond doubt. The alcoholic addiction of this group 
is as involuntary as if its members were forced to drink at the 
point of a gun. And yet, for all this newly acquired knowledge, 
for all the scientific progress that has been made in separating 
this group from all other drinkers, the law has remained blind 
to its characteristics. The defense of involuntary intoxication has 
nowhere been extended to the alcohol addict and he has instead 
been treated along with the ordinary habitual drinker and has 
been held criminally responsible for his actions. Such treatment 
can be justified neither in reason nor in social practicality. It is 
based on a set of outworn legal cliches which no longer have any 
basis in fact and it should be done away with. The defense of 
involuntary intoxication should be made readily available to 
the compulsive drinker. 

In the past the law has recognized that certain symptomatic 
drinking has as its basis various mental diseases and it has allowed 
psychiatrists and even ordinary doctors to testify to whether a 
particular accused was suffering from one of these diseases when 
he committed his illegal act. In similar fashion and based on the 
scientific knowledge of alcohol addiction the law should allow 
either a psychiatrist or a psychologist to testify to whether an 
accused was a “true addict” suffering from involuntary intoxica- 
tion when he committed his illegal act. And if, after hearing this 
testimony, the jury finds that the accused was a “true addict” it 
should acquit him of criminal responsibility for the act he com- 
mitted when involuntarily intoxicated. It is suggested that, given 
the complications of the M’Naghten or even the Durham test, 
it is easier for the expert witness to answer questions about in- 
voluntary intoxication than it is for him to answer questions 
about legal insanity and mental disease and if the latter is al- 
lowed so, certainly, should be the former. 
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Scientific investigation has also shown that it is possible to 
rehabilitate the alcohol addict and make him a useful member 
of society. Such rehabilitation can come only after medical and 
psychological treatment and is not accomplished by incarceration 
in penal institutions. The addict should first be exonerated from 
the criminal responsibility for which he cannot reasonably be 
held accountable and should then be sent to a rehabilitation cen- 
ter for treatment. Statutes such as the one in Pennsylvania men- 
tioned previously, when deprived of their inadequacies, are 
useful tools in this process and should be enacted more exten- 
sively. In accord with recent findings their emphasis in regard 
to the alcohol addict should be not on commitment in lieu of 
punishment, but rather on commitment as a health measure 
after exoneration from criminal responsibility. Finally, rehabili- 
tation clinics, having both in-patient and out-patient facilities, 
should be set up throughout the country as part of state welfare 
programs so that the addict may most effectively be made a use- 
ful person both to himself and to society. 
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Hungary and the Soviet Definition 
of Aggression 


The International Commission of Jurists has prepared the 
following summary of the facts and evidence from Hungarian 
and Soviet sources relevant to a charge of intervention and aggres- 
sion by the Soviet Union in Hungary: 


1. The Soviet definition of aggression, first proposed in 1933,* rein- 
troduced in 1950° and in an expanded form put before the United Nations 
as recently as 1953,° is the appropriate touchstone for assessing the legal 
significance of the recent Soviet intervention in Hungary. 

2. The facts on which a legal judgment must be based may be summarized 
from Hungarian‘ and Soviet sources in the following way:— 

a) October 23, 1956. Disturbances in Budapest, rapidly spreading to the 
whole country. 

b) October 24, 08.00 hours (G.M.T.). Radio Budapest announces request 
for help by Hungarian Government from Soviet forces stationed in Hungary 
under the Warsaw Pact and states that these forces are assisting in restoring 
order. But on October 30, Radio Budapest states that Nagy had not signed 
the Hungarian Government appeal to the Soviet Government, which it 
attributes to Hegediis (Prime Minister until the morning of October 24) and 
to Geré (First Secretary of the Hungarian Workers Party until the morning 
of October 25). 

c) October 24. Nagy takes over the post of Prime Minister. 

d) October 25 and 28. Nagy announces negotiations between Hungarian 
Government and Soviet Union in which among other questions that of the 
withdrawal of Soviet troops in Hungary would be discussed. 

e) October 31. Nagy requests the Soviet Government to state place and 
time for negotiations between the latter, the Hungarian Government and 
the other parties to the Warsaw Pact regarding the withdrawal of Soviet 
troops from Hungary in the light of the Soviet Government statement of 
October go on relations between the Soviet Union and other socialist States.’ 

f) Meanwhile on October 28, 29, 30 and 31 Radio Budapest announces 


1 League of Nations, Records of the Conference for the Reduction and Limitation 
of Armaments, Series B, Vol. 2, p. 237 (Doc. Conf. D/CG 38). 

? United Nations Document A/C 1/608/Rev. 1. 

* UN Doc. A/AC. 66/L. 2/Rev. 1 (reproduced in UN Doc. A/2638); Russian text: 
Pravda, 27 August 1953; German translation: Osteuropa-Recht, 1956, p. 283. 

* As reported in BBC Summary of World Broadcasts, Part IIb, 1956, No. 772-775. 

5 Pravda, 31 October 1956, p. 1; English translation: New Times (Moscow), 1956, 
No. 45, pp. 1-2. 
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that agreement has been reached on the withdrawal of Soviet troops from 
Budapest. Between October 29 and 31 further announcements are made 
on the withdrawal, It is announced that October 31 has been agreed as the 
final date for the withdrawal from Budapest. 

g) November 1. Nagy demands of Soviet Ambassador to Hungary that 
Soviet troops newly arrived from the Soviet Union be immediately with- 
drawn; he gives notice to terminate Hungarian adherence to the Warsaw 
Pact, and declares Hungary’s neutrality. Nagy informs the Secretary-General 
of the United Nations and requests inclusion of the question of Hungarian 
neutrality on next agenda of United Nations General Assembly.° Further 
protests to the Soviet Ambassador in the same sense are made by the 
Hungarian Government on November 2 and another communication is sent 
to the Secretary-General of the United Nations. No announcement of these 
developments is given in the Soviet press or radio. 

h) November 3. A joint committee of Soviet military leaders and rep- 
resentatives of the Hungarian Government meets in the Parliamentary 
buildings in Budapest. Radio Budapest announces that the Soviet delegation 
has promised that no further moves of Soviet troops would take place 
across the Hungarian frontier. 

i) November 4, 04.19 hours. Nagy says over Radio Budapest: “In the 
early hours of this morning Soviet troops launched an attack against our 
capital with the obvious intention of overthrowing the lawful democratic 
Hungarian Government. Our troops are fighting. The Government is in its 
place. I am informing the people of the country and world public opinion 
of this.” 

At 04.58 hours Radio Budapest states: “Imre Nagy, Premier of the Na- 
tional Government calls on Pal Maleter, the Defence Minister, Istvan Kovacs, 
Chief of the General Staff, and other members of the military mission who 
went to Soviet Army HQ at 21.00 last night and have not yet returned, to 
do so immediately and take charge of their respective offices.” 

At 7.10 hours Radio Budapest falls silent. Meanwhile another transmitter 
announces at 5.00 hours that Kadar has formed a “Revolutionary Worker- 
Peasant Government”; this announcement is repeated by Radio Moscow 
on the same morning.’ 

Resuming transmission at 22.17 hours Radio Budapest declares that Nagy 
government has disintegrated and ceased to exist, an announcement an- 
ticipated by Radio Moscow at 21.39 hours.° 

3. a) Does Soviet intervention in Hungary, as set out above, constitute 
“aggression” according to the above mentioned Soviet definition the relevant 
part of which (Article 1) reads as follows:— 


“In an international conflict that State shall be declared the attacker 
which first commits one of the following acts:... 


* Text: New York Times, 2 November 1956, p. 5, col. 3. 
* BBC Monitoring Report, 1956, No. 5, 192, p. 2. 
® Ibid., No. 5, 193, pp. 1-2. 
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(b) Invasion by its armed forces, even without a declaration of war, 
of the territory of another State; 

(c) Bombardment by its land, sea or air forces of the territory of an- 
other State or the carrying out of a deliberate attack on the ships or 
aircraft of the latter; 

(d) The landing or leading of its land, sea or air forces inside the 
boundaries of another State without the permission of the gov- 
ernment of the latter, or the violation of the conditions of such per- 
mission, particularly as regards the length of their stay or the extent 
of the area in which they may stay.” 


b) It clearly constitutes aggression, if it took place without Hungarian 
permission. Permission to station Soviet troops in Hungary is given by the 
Warsaw Pact of May 14, 1955, provided it is “by agreement among the states, 
in accordance with the requirements of their (i.e., the signatories to the 
Warsaw Pact) mutual defense.” 

c) From Article 4 of the Warsaw Pact” it emerges that “mutual defence” 
envisages only defence against the armed attack of another state; it specifically 
does not cover the suppression of the people’s rising in one of the signatory 
states" That “‘armed attack” only relates to relations between States is also 
emphasized in Soviet legal literature, where treaties between “capitalist” 
states concluded “with the purpose of suppressing any struggle for national 
liberation” are criticized.” 

d) As the Soviet intervention cannot be justified by reference to “mutual 
defense”, it must be concluded that this intervention constitutes “aggres- 
sion,” according to the Soviet definition of that term, unless it had the permis- 
sion of the Hungarian Government, independent of the Warsaw Pact. 

e) But can it be said that the Soviet intervention took place with the 
permission of the Hungarian Government? 

It is, in the first place, extremely doubtful on the facts above stated 
that the request made on October 24 to the Soviet Government for the sup- 
port of Soviet troops came from a constitutionally competent organ” of the 
Hungarian Government (See 2 (a) above). 


* Russian text: Pravda, 15 May 1955; English translation: New Times, 1955, 
No. 21, suppl.; American Journal of International Law, Vol. 49 (1955), Suppl., 
Pp. 194-199; German translation: Meissner, Ostpakt-System (Frankfurt, Berlin, 
1955), PP- 204-206. 

Article 4: “In the event of armed attack in Europe on one or more of the 
Parties to the Treaty by any State or group of States, each of the Parties . . . shall 

- come to the assistance of the State or States attacked with all such means as it 
deems necessary, including armed force.” 

“4 Article 1: “The Contracting Parties undertake, in accordance with the Charter 
of the United Nations Organization to refrain in their international relations from 
the threat or use of force, and to settle their international disputes peacefully, and 
in such manner as will not jeopardize international peace and security.” 

™See Tunkin, G. I. Sovetskoe gosudarstvo i pravo (Soviet State and Law) 
(Moscow), 1956, No. 1, pp. 101-102. 

8 Cf. Articles 10, 20 and 25 of the Constitution. 
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Secondly, it is clear that, in the light of the Soviet definition of “aggres- 
sion,” not even a request by a foreign government can from the standpoint 
of international law justify intervention to support a government against 
an internal rising. Article 6 of the Soviet definition is directly applicable to 
the Hungarian situation:— 


“Attacks such as those referred to in paragraph 1 and acts of 
economic, ideological and indirect aggression . . . may not be justified 
by any arguments of a political, strategic or economic nature. . 

In particular, the following may not be used as justifications: 


“A. The internal position of any State, as for example: . . . 


“(d) Any revolutionary or counter-revolutionary movement, civil 
war, disorders or strikes; 

“(e) The establishment or maintenance in any State of any political 
economic or social system.” 


Thirdly, the repeated requests of the Prime Minister Nagy, on behalf of 
the Hungarian Government, to withdraw Soviet troops cancelled any permis- 
sion, if ever given. 

Fourthly, the entry of further Soviet troops was never approved by the 
Hungarian Government, who protested strongly against it. 

f) The conclusion is therefore that the Soviet Government committed and 
continues to commit clear acts of aggression against the Hungarian Govern- 
ment, according to its own definition of aggression. 

4. Furthermore, the Soviet definition recognizes “indirect aggression” in 
Article 2 which reads as follows:- 


“That State shall be declared to have committed an act of indirect 
aggression with: ... 

(c) Promotes an internal upheaval in another State or a reversal of 
policy in favour of the aggressor.” 


In the illegal detention of the Hungarian representatives sent to negotiate 
with the Soviet military authorities on November 3, in the forcible over- 
throw of the Nagy government and in the setting up of the Kadar régime, 
the Soviet government is self-condemned of “indirect aggression.” 

5. The Soviet intervention in Hungary therefore is “direct” and “indirect 
aggression” according to its own definition. 





Recent Decisions of the United States 
Supreme Court 


By WiL1AM B. MATTESON and LEONARD M. LEIMAN* 


NELSON V. CITY OF NEW YORK 
(December 10, 1956) 


In the instant case, the Supreme Court was called upon to decide the con- 
stitutionality of New York City’s tax lien foreclosure statute which, as ap- 
plied here, resulted in what the Court of Appeals of New York called ‘‘a hard 
case.” The statute, Title D, Ch. 17, Administrative Code, permitted the 
City to secure title to property in tax lien foreclosure proceedings and re- 
tain any excess value over the amount of tax due; here, the property fore- 
closed was worth many times more than the tax liens involved. The Supreme 
Court in a unanimous decision rejected various claims that the operation of 
the tax lien foreclosure statute in the circumstances presented violated the 
provisions of the Fourteenth Amendment, and concluded that “relief from 
the hardship imposed by a state statute is the responsibility of the state 
legislature and not of the courts.” 

In 1950, the City of New York filed in the county clerk’s office for the 
Borough of Queens a list of 294 liened parcels, including a parcel owned by 
appellants as trustees. The list comprised all the parcels in two sections of 
that borough on which tax liens had been unpaid for at least four years, as 
the City, to prevent discrimination, must under the statute file against all 
liened parcels in a given section at the same time. 

The filing of the list constituted the filing of a complaint in a foreclosure 
proceeding, and in accordance with the statutory provisions notice of the 
proceeding was posted and published, and a copy of the published notice sent 
to appellants at the last known address of the trust estate managed by appel- 
lants. The notice stated that unless the tax arrears were paid, together with 
interest and penalties, within seven weeks, or an answer interposed in the 
proceedings within go days after that period, all right to redeem the property 
would be foreclosed. 

Appellants failed to pay the tax arrears which totaled $320.20, of which $65 
had been due for more than four years, and failed to file an answer in the 
proceedings. Judgments of foreclosure were entered by default and the 
City acquired title to appellants’ parcel, which was later sold by the City for 
$7,000, the City retaining all the proceeds. 

A similar situation developed in 1951 as to a parcel owned by appellants. 
as trustees, in the Borough of Brooklyn. A list was filed, notice posted, 
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published and sent, appellants failed to act, and the City took title. The 
property had an assessed value of $46,000, a gross annual rent income of 
$9,275, and total tax arrears in the amount of $2,681, of which $814.50 were 
over four years old. 

In 1952, appellants discovered the non-payment of taxes and the fore- 
closures on the two parcels when a trusted bookkeeper attempted suicide. 
The bookkeeper’s misconduct had not previously come to the attention of 
appellants, and appellant Nelson, the managing trustee, had carelessly over- 
looked notices of the arrearages. Appellants immediately offered to pay all 
arrearages with interest and penalties but the offer was refused by the City. 

After unsuccessfully trying by plenary proceedings in the State courts to 
recover the net proceeds of the parcel sold and to set aside the City’s deed 
to the parcel it still held, appellants sought the same relief in the State 
Supreme Court, Special Term, by moving to reopen the foreclosure proceed- 
ings. The motions were denied, the Appellate Division affirmed, 284 App. 
Div. 894, and on appeal to the Court of Appeals the order was affirmed. In a 
per curiam opinion the Court of Appeals recognized the harshness of the 
case but pointedly suggested that legislation was the answer, inasmuch as 
“the power to afford relief here is not confided in the courts.” 309 N.Y. 94, 
97. While no federal question was discussed in its opinion, the Court of 
Appeals later amended its remittitur to show that the federal questions pre- 
sented by appellants were necessarily passed upon and decided adversely to 
appellants. 309 N.Y. 801. 

On appeal to the Supreme Court, the judgment below was unanimously 
afirmed, Mr. Chief Justice Warren writing the opinion of the Court. 
Appellants’ charge of deprivation of procedural due process was disposed of 
on the ground that the notice requirements of the tax lien foreclosure 
statute were adequate, and had been followed here. Moreover, the City 
could not be charged with knowledge of appellants’ willingness to pay, or 
with the responsibility for the misconduct of appellants’ bookkeeper, or 
with a duty to determine why a taxpayer neglects some of his taxes and pays 
others. 

Appellants had also contended that the City had denied them equal pro- 
tection of the laws, on the theory that other remedies were available to the 
City which would not have resulted in forfeiture of the entire property; 
however, as the Court pointed out, the foreclosure statute requires that all 
parcels in a given section of the City be treated alike, to avoid just such 
discrimination, and there was no claim by appellants that this requirement 
of the statute had not been met. 

Finally, appellants urged that the taking of the entire property for non- 
payment of comparatively small tax arrearages, a minute fraction of the 
value of the property, constituted a taking without due process of law and 
without just compensation. But, as the Court said, the statute does not 
preclude an owner from recovering the property or surplus value, and only 
after adequate notice is given, affording an opportunity to redeem the 
property or the surplus value, are the owner’s rights foreclosed. The 
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amelioration of resulting hardship lies with the legislature and, as the Court 
noted, the New York Legislature did amend the tax lien foreclosure statute 
in 1956 to permit reconveyance by the City upon payment of arrears, interest 
and costs of foreclosure. Moreover, the City conceded that this amendment 
applied to the unsold parcel. 


The operation of tax lien foreclosure statutes has in the past, as demon- 
strated in Covey v. Town of Somers, 351 U.S. 141, decided last Term, re- 
sulted in some justifiable criticism. There, where a similar tax lien fore- 
closure statute in the State of New York was involved, the Supreme Court 
reversed a foreclosure upon the uncontroverted allegation that the owner, 
who lived on the property, was known by the tax officials of the community 
to be incompetent and unable to comprehend the notice served on her, and 
in fact was adjudged of unsound mind shortly after the conclusion of the 
foreclosure proceedings. Notice to a known incompetent was found to bea 
violation of due process of law under the Fourteenth Amendment. While in 
the instant case appellants argued that the City should have had similar 
notice of something amiss, in view of the wide disparity between the value of 
the land and the amount of tax arrears and the fact that some taxes were paid 
during the delinquent period and others not, the Court distinguished the 
circumstances here by the fact that no actual knowledge by the tax officials 
existed, and in a city where 834,000 tax parcels are involved the officials 
“cannot be held to a duty to determine why a taxpayer neglects some taxes 
while paying others.” 

The difference between the instant case and Somers appears to be one 
of actual notice: if appellants had been able to prove that the tax officials in 
the City of New York knew of the misconduct of the appellants’ bookkeeper 
or knew that appellants had not received notice of the foreclosure pro- 
ceedings, the Court’s decision, upon the reasoning of the Somers case, would 
most likely have been different. The Court here refused to accept the argu- 
ments of appellants that constructive notice is sufficient; the Court was un- 
willing to impose a duty of investigation on the tax officials, and this would 
appear to be sound. But by drawing the line between actual notice and con- 
structive notice, the Court permits tax lien foreclosure statutes to operate 
capriciously and arbitrarily. However, the alternative, condoning of the 
action of tax officials in foreclosing on property which they know to be 
owned by persons who have no knowledge of the tax arrears and the fore- 
closure proceedings, seems equally undesirable. 

When the right of the City to retain the excess value of the property fore- 
closed is viewed as the consequence of a failure by the owner to meet the 
requirements of a short statute of limitations, the Court’s refusal to be con- 
cerned with this aspect of the statute seems clearly correct. A contrary 
decision in the instant case would probably have paved the way for a re- 
opening of many tax lien foreclosures. Perhaps this fact, combined with the 
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knowledge that the City of New York had amended its statute, served to 
strengthen the Court’s resolution not to interfere with the admittedly harsh 
consequences of the decision. 


WALKER V. CITY OF HUTCHINSON 
(December 10, 1956) 


In another decision involving the right of state authorities to acquire 
private property, the Court found more favor with the contentions of the 
property owner. In this case, the question was whether a single publication 
in one newspaper was sufficient notice to a resident landowner in a pro- 
ceeding to fix the value of the property taken by condemnation. The 
Supreme Court of Kansas denied relief in an equitable action attacking the 
condemnation proceeding. On appeal, the Supreme Court reversed on the 
ground that the single newspaper publication does not satisfy the notice re- 
quired by the Due Process Clause of the Fourteenth Amendment to be served 
on a resident of the state in proceedings to fix compensation in condem- 
nation cases. 

The appellant, Walker, owned land in the City of Hutchinson, Kansas. In 
order to widen and extend one of its streets, the City in 1954 filed an action 
in a State district court to condemn part of Walker’s property. Under the 
State statute, the district court appointed three commissioners to fix the com- 
pensation due Walker for the property taken. Walker was given 10 days 
notice of the proceedings by one newspaper publication in the “official city 
paper of Hutchinson.” No other notice was given Walker. 

Walker did not appear in the proceedings, compensation was fixed, and 
the period for appeal expired. Later, Walker filed suit in the State district 
court to enjoin the City from trespassing on his property, on the ground 
that the condemnation proceedings were invalid for lack of sufficient notice. 
The district court denied relief, finding notice by publication adequate, and 
the Supreme Court of Kansas affirmed. 178 Kan. 263. 

On appeal to the Supreme Court, the judgment below was reversed in a 
6-2 decision, Mr. Justice Black writing for the Court, and Justices Frank- 
furter and Burton dissenting in separate opinions. Mr. Justice Brennan did 
not participate in the decision. 

The Court started from the premise that due process requires that an 
owner be given a hearing prior to the fixing of compensation for the property 
being condemned, and “the right to a hearing is meaningless without notice.” 
The notice must be adequate, and as was ruled in Mullane v. Central Han- 
over Bank and Trust Co., 339 U.S. 306, the notice must be reasonably cal- 
culated to inform parties of proceedings affecting their interest. While the 
Court recognized that no rigid formula applicable to all circumstances and 
conditions can be set forth, it pointed out that “it is common knowledge 
that mere newspaper publication rarely informs a landowner of proceedings 
against his property.” 
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“In the present case there seem to be no compelling or even persuasive 
reasons why [personal notice of some kind] cannot be given. Appel- 
lant’s name was known to the city and was on the official records.” 


The Court distinguished Huling v. Kaw Valley Railway & Improvement 
Co., 130 U.S. 559, where notice by publication was held sufficient, on the 
ground that there the landowner was a non-resident, and concluded that in 
the circumstances of this case something more than notice by publication 
was necessary. 

Mr. Justice Frankfurter, dissenting, took the position that Walker, in 
seeking only to enjoin the City from trespassing upon his property, failed to 
allege monetary loss or “irreparable damage” in that he did not claim that 
the compensation fixed was too low. The Supreme Court of Kansas only up- 
held the constitutionality of the statute. Lacking explicit construction of 
the pleadings by the Kansas courts, Mr. Justice Frankfurter would construe 
them as raising only the question whether the failure to give adequate notice 
invalidates the taking of the land. Pointing out that the Supreme Court has 
many times sustained expeditious condemnation proceedings by a State 
prior to payment, Mr. Justice Frankfurter would affirm on the ground that 
because there was adequate compensation present, the taking was valid. At 
the least, rather than assuming monetary loss was present, he would have 
returned the case to the Supreme Court of Kansas for construction of the 
pleadings. 

Mr. Justice Burton, dissenting, saw no constitutional difficulty in ten-day 
notice by publication, in regard to either the taking or the fixing of com- 
pensation. He took the position that the minimum notice required was 
largely a matter of legislative discretion, and he was 


“not ready to throw a nationwide cloud of uncertainty upon the 
validity of condemnation proceedings based on compliance with 
similar local statutes.” 


For him the issue had been settled by the Huling case in 1889 and as such 
should not be disturbed. 
* * * 


The decision of the Court in effect states that in condemnation proceed- 
ings fixing compensation where some form of personal service is possible, 
notice by publication will be inadequate. As a result, the rule established by 
the Huling case, while distinguished on the ground that a non-resident was 
there involved, no longer would appear to have any validity. That decision 
had already been undermined in Mullane v. Central Hanover Bank ¢ 
Trust Co., 339 U.S. 306, where notice by publication was found insufficient 
as to beneficiaries of a common trust fund whose addresses were known. 
Moreover, the reasoning of the Court here, when coupled with the M ullane 
case, places in doubt the validity of notice by publication alone in any type 
of case where adequate notice is necessary, unless a “compelling” or “per- 
suasive” reason can be given for not having some form of personal notice. 
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LEEDOM V. INTERNATIONAL UNION OF MINE, MILL 
AND SMELTER WORKERS 


AMALGAMATED MEAT CUTTERS V. NLRB 
(December 10, 1956) 


One of the more controversial of the 1947 amendments to the National 
Labor Relations Act was that which requires, as a condition of National 
Labor Relations Board relief to unions, that union officers file annual non- 
Communist affidavits. The amendment, § g(h) of the Act, 29 U.S.C. § 159(h), 
provides that unless there is on file with the Board an affidavit by each officer 
of a union, executed within the preceding year, stating that he is not a mem- 
ber of the Communist Party and does not believe in, teach, or belong to an 
organization that believes in or teaches the overthrow of the government by 
illegal or unconstitutional means, the Board shall neither make an investiga- 
tion concerning the representation of employees nor issue a complaint 
pursuant to a charge made by the union. Section 35A of the Criminal Code, 
18 U.S.C. § 1001, which provides criminal sanctions for fraudulent state- 
ments made “within the jurisdiction of any department or agency of the 
United States,” is expressly made applicable to these affidavits. 

In two cases this Term, the question before the Supreme Court was 
whether, as part of the Board’s function in ruling on a union’s compliance 
with § g(h), it is the Board’s duty to consider not only the fact of filing these 
afidavits but also their veracity. Resolving a conflict between the Courts 
of Appeals for the District of Columbia and Sixth Circuits, the Supreme 
Court unanimously decided that the Board had no power to hold a union 
not in compliance with § 9(h) on the ground that a filed affidavit was found 
to be false. 

In Leedom v. International Union of Mine, Mill and Smelter Workers, 
the union had filed an unfair labor practice charge with the Board. At the 
hearing, the employer sought to raise the issue of the truth of an affidavit 
filed by a union officer. The Board refused to allow this issue to be raised 
in the unfair labor practice hearing, but instituted an independent investi- 
gation and hearing, and found not only that the affidavit was false but that 
the union membership had elected the officers while aware of its falsity. The 
Board entered an order that the union was not in compliance with § 9g(h), 
and thereupon dismissed the union’s unfair labor practice charge. 

The union brought an action in the district court to enjoin the Board’s 
decompliance order. The district court denied a preliminary injunction; 
on appeal, the Court of Appeals for the District of Columbia Circuit re- 
versed, 226 F. 2d 780, relying on its previous decision in Farmer v. Inter- 
national Fur and Leather Workers Union, 221 F. 2d 862, where it held 
that the only sanction attached to a false affidavit was the criminal penalty 
against the union officer and that knowledge on the part of the union mem- 
bership of the falsity of the affidavit was irrelevant. 

The Sixth Circuit, however, took a contrary position in Amalgamated 
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Meat Cutters v. National Labor Relations Board. Ben Gold, the union’s 
president, was convicted in 1954 of having filed a false affidavit in 1950. 
Subsequently, the Board ordered the union to show cause why its com. 
pliance status under the Act should not be altered. The union proceeded 
to re-elect Gold president, and the Board, after a hearing, issued an order 
that the union was not in compliance with § g(h). In a suit brought by the 
union, the District Court for the District of Columbia enjoined the Board 
from enforcing this order, and the Court of Appeals affirmed, 221 F. ed 862. 

Believing itself compelled by this judgment to treat the union as if it were 
in full compliance with § g(h), the Board petitioned the Court of Appeals 
for the Sixth Circuit for enforcement of an order previously entered on 
behalf of the union in an unfair labor practice proceeding, which had been 
based on a complaint filed in 1952. The employer, however, moved to dis- 
miss the proceedings because of Gold’s conviction for filing a false affidavit. 
The court held in a 2-1 decision, 226 F. 2d 194, that because the union 
president’s affidavit had been proven false the petition for enforcement 
should be dismissed on the ground of noncompliance with § 9(h); irrespec- 
tive of the Board’s power to consider the truthfulness of the affidavits, the 
reviewing court has the authority to determine this type of noncompliance 
on “undisputed facts” as a bar to relief. 

To resolve the conflict the Supreme Court granted certiorari in each case. 
Mr. Justice Douglas, writing for a unanimous Court, held that “the Board 
has no authority to deprive unions of their compliance status under § 9(h) 
and that the only remedy for the filing of a false affidavit is the criminal 
penalty provided in § 35A of the Criminal Code.” The judgment in the 
District of Columbia case was accordingly affirmed, and that of the Sixth 
Circuit reversed. 

The Court’s decisions were based on the legislative history of the section 
in question: (1) a Conference Committee change which took out of the 
proposed legislation a provision which would have required the Board to 
look into the veracity of each affidavit to determine compliance, and (2) a 
statement by Senator Taft, sponsor of the 1947 amendments, which made 
it clear that the reason for the Committee’s change was to make the affidavit 
alone “sufficient for the Board’s purpose,” and thus avoid the possibility of 
undue delay in Board proceedings which investigations into Communist 
Party affiliations might create. 

In light of this legislative history, and the absence in § 9(h) of any express 
sanction other than the criminal one, the Court refused to give weight to 
the policy considerations urged by the Board: to the argument that decom- 
pliance based on the falsity of affidavits would further the congressional 
purpose of encouraging unions to purge themselves of Communist officials, 
the Court said that “the rule written into § g(h) is for the protection of 
unions as well as for the detection of Communists.” Nor would the Court 
consider making a distinction based on whether the union membership had 
knowledge of the falsity of the affidavit, since “We are dealing with a re- 
quirement equally applicable to all unions, whether the members are in- 
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nocent of such knowledge or guilty,” and Congress did not intend to impose 
a penalty on union members because an officer's affidavit turned out to be 
fraudulent. 

Mr. Justice Frankfurter, concurring in the Amalgamated Meat Cutters 
case, drew attention to another aspect of that case which the Court did not 
reach, but which for him would be sufficient grounds alone for reversal. 
The union president’s conviction had been based on his 1950 non-Com- 
munist affidavit. The unfair labor practice complaint was issued in 1952, 
following a new affidavit executed by the president in 1951. The Sixth 
Circuit held that even though the falsity of the 1951 affidavit had never 
been put in issue, and even though the conviction on the 1950 affidavit was 
still pending appeal, the union was nevertheless not in compliance with 
§ g(h). As the dissenting judge in the Court of Appeals said, “to indulge 
in the presumption” that because a jury found the 1950 affidavit false the 
union president “was therefore guilty of committing a criminal offense a 
year later in filing the 1951 affidavit is further than I can go on the record 
before us.” Mr. Justice Frankfurter agreed. 


Given the explicit criminal sanction against the guilty officer, and definite 
indications in Congress that the absence of other sanctions for false affidavits 
was intentional, there can be no quarrel with the Court’s ruling in these 
cases. Even though “the congressional purpose was to ‘wholly eradicate and 
bar from leadership in the American labor movement, at each and every 
level, adherents to the Communist party and believers in the unconstitu- 
tional overthrow of our Government, ’” NLRB v. Highland Park Mfg. Co., 
341 U.S. 322, 325, there was no purpose to interfere with the basic functions 
of the National Labor Relations Act. If in each case the veracity of the affi- 
davits could be put in issue, there well might be the “endless delays” en- 
visioned by Senator Taft. Moreover, although issues of credibility are not 
novel for the Board, it would seem preferable to keep an issue of criminal 
guilt in the courts, especially one collateral to the issues on which the Board 
can claim to have any special expertness. 

The Board’s argument that at the least a distinction should be made based 
on whether the union membership was aware of the falsity of the affidavit 
was also properly rejected by the Court. The legislative history and the 
wording of § 9(h) make it quite plain that the only question of compliance 
the Board may consider is whether affidavits have in fact been filed by the 
union officers. Even though as a matter of legislative policy there may be 
little purpose in protecting union members who knowingly elect officers 
guilty of filing false affidavits, to allow the Board to consider veracity under 
some circumstances would be to create an opportunity for delay in all cases, 
because the Board would be unable to establish knowledge on the part of 
the union membership, or know whether knowledge existed, without first 
deciding in each case whether the affidavit was true or false. It was an 
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object of the Conference Committee in revising § g(h) to prevent precisely 
that situation. 

Mr. Justice Frankfurter’s position with respect to the Sixth Circuit's de- 
cision in the Amalgamated Meat Cutters case seems clearly correct. To pre- 
sume criminal guilt in filing one affidavit on the basis of an incompleted 
perjury prosecution involving a prior affidavit not only goes far beyond the 
function of a court in an enforcement proceeding, but also presents an 
example of a judicial conclusion without justification in the record or the 
facts presented. 
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